








ABATEMENT OF SUITS. 


An action brought by a passenger against a Rail Road Company, to re- 
cover damages for injuries to her person, does not abate by the death 
of the plaintiff. Peebles v. N. C. R. R. Co., 238. 


See Year’s Attowance, 3. 


ACTION ON THE CASE. 
See Deceir. 


AGENCY. 


1. Where an agent received money from his principal with specific in- 
structions to pay it to a certain creditor, which he failed to do, but 
made a different application of it for the principal’s benefit, and the 
creditor made no demand upon such agent until after he had parted 
with the money and accounted for it with the principal ; Held, that the 
creditor could not look to the agent for such money. Dizon v. Pace 603. 

2. Where the agent of an infant loaned its money in 1858 to a firm of 
which he himself was a member, and in April 1863 collected it in Con- 
federate money, the firm being entirely solvent ; Held, that he was lia- 
ble to such infant for the consequent loss. Shuford v. Ramsour, 622. 


ALIMONY. 
See Divorce anp A.tmony. 


AMENDMENT. 


1, Where the transcript of the record of an indictment &c., for a mis- 
demeanor, which had been removed by affidavit from another county, 
failed to show that the defendant had pleaded, and thereupon, the 
Solicitor for the State having suggested a diminution of the record 
therein, this was admitted by the defendant, whostated that he had 
pleaded Not Guilty, and was willing that the record should be 
amended so as to show it; Held, to have been competent for the Court 
to make such amendment, and that the Solicitor had no right to 
appealfrom the order. State v, Wiseman, 536, 

2. The Superior Courts have power to amend, and to supply records 
in the former Superior Courts of Law and Equity, and also in the 


former County Courts, upon proper notice to persons interested 
Stanly v. Massingill, 558. 
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3. The Superior Courts have power to vacate judgments improperly or 
irregularly taken in the former Superior or County Courts. Mason v., 
Miles, 654. 


AMNESTY. 


1. In a case where a prisoner moved a Court for his discharge on the 
j ground that his offense was within the provisions of a certain Amnesty 
act, and such allegation was admitted by the Solicitor for the State : 
Held, that even if the act required a plea, in order to show its applica- 
tion to the case before the Court, the record exhibited a substantial 

compliance with such requirement. State v. Keith, 140. 

2. The Ordinance of 1868, ch. 29, repealing the Amnesty act of 1866, 
ch, 3, is substantially an ex post facto law, inasmuch as it renders crim- 
inal what before its ratification was not so, and takes away from persons 
their vested rights to immunity, J0id. 


APPEAL. 





1. It is the duty of the party appealing to specify the points upon which 
he excepts to the ruling of the Court upon the trial below. Stout v. 
Woody, 37. 


2. Parties to appeals have no right to waive appeal bonds sor far as costs 
are concerned. Cape Fear § Deep River N. Comp’y v. Costen, 264. 

3. Where both parties to a case appeal, the Clerks of the Superior Courts 
should make out two transcripts; the double appeal constituting in the 
Supreme Court two cases, Morrison v. Cornelius, 346, 

4. In case of an appeal from an interlocutory order the Court is confined 
to a consideration of the very point on which the appeal is taken. 
Sledge v. Blum, 374. 

5. Where a rule was served upon a plaintiff to justify his security for the 
prosecution of a suit, or to give other, and he failed to do so by the 
required time, whereupon the suit was dismissed ; Held, that the refu- 
sal of the Judge to accept a bond subsequently tendered, is not sub- 
ject to review. Futrell v, Spivey, 526. 

6. Cases brought to this Court by appeals taken without notice, (C. C. P. 
§301) will be dismissed upon motion. Campbell v, Allison, 568. 8. P. 
Carlton v. Hart, Hampton v, Spainhour, 569, 

7. An appeal being now the act of the appellant alone, no presumption 
of regularity arises because of its having been taken a a term of 
the Court from which it comes. Ibid. 

8. Cases sent up on pro forma eee will not hereafter be considered. 
State v. Locust, 574, 


9. A rule having been made in the County Court upon the plaintiff, to 

justify the security on her prosecution bond on or before Tuesday of 
August Term, 1868, or such suit to be dismissed, that term was not 
held, as the justices were of opinion that their offices had terminated. 
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At Fall term 1868 the papers in this case with others, were delivered 
by the Clerk of the County Court to the new Superior Court Clerk, 
but the civil docket was not taken up at that term for want of time: 
At Spring Term 1869, on Wednesday of the second week, being the 
first day of taking up the civil docket, the defendant moved to dis- 
miss the case because of the rule in the County Court—but upon the 
plaintiff's offering to give security then, she was allowed so to do: 
Held, to have been a matter within the Judge’s discretion, and to have 
been properly decided. Smith v, Mitchell, 620. 

(Illustration of the maxim Actus legis nemini facit injuriam.) Ibid. 

See Jupement,5; Nox Tret Recorp; ConFession 2; CreRrTionasl. 
Crim. Proceepines 21, 


APPRENTICE. 


1, Where a father so acts as to render his house no longer habitable by 
his children, it is a desertion of them by him, within the meaning of 
Rev. Code, c. 5,8. 1. Stout ¢. Woody 37. 

2. One who seduces away and employs the apprentice of another, is liable 
to the master for the value of his services during the time that he is 
so seduced and employed, did, 


ARBITRATION AND AWARD. 

1, Arbitrators are no more bound to go into particulars, and assign 
reasons for their award, than a jury is for its verdict. Their duty is 
best discharged by a simple announcement of the result of their inves- 
tigations. Blossom v. Van Amringe, 65. 

2. Where arbitrators award that the personal property for which a suit 
has been brought, belongs to the defendant, and that the plaintiff shall 
pay the costs, Held to be final as regards such suit, did, 

8. An award as to the arbitration fee, held to be valid, where the order of 
reference expressly entrusted the arbitrators with its determination. 
Ibid. 


ARREST. 

Where an affidavit, made to obtain an order of arrest and an attach- 
ment, is based upon an apprehension by the affiant of some future 
fraudulent act by the defendant, such affidavit must specify the grounds 
of the apprehension ; but where the affidavit relies upon an act already 
done, it need state it only in general terms; as here, “That the said P. 
has disposed of and secreted his property with intent to defraud his 
creditors. Hughes v. Person, 548. 


ASSAULT. 

1, Where one was going down the steps which led from a Court room, 
and another who was before him in striking distance, stopped, turned 
about, clenched his right hand (the arm being bent at the elbow but 
not drawn back) and said, I have a good mind to hit you, whereupon 
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the former walked away and went down another staircase: Held, that 
the latter was guilty of an assault. State v. Hampton, 18, 


2. Where one drew a pistol, (neither cocked nor presented,) and ordered 
another, who was within ten steps, to leave a public place, or he would 
shoot him: Held to be an assault, State v. Church, 15. 

8. Where a landlord, whilst engaged in collecting his advancements out of 
a crop in a field, which, by agreement with the eropper, was to remain 
his “till he was reimbursed,” on being assaulted by the latter with a 
a deadly weapon, knocked him down with a stick, Held thathe was not 

thereby guilty of assault and battery. State v. Burwell, 661. 













ASSUMPSIT. 
In an action of assumpsit, the rule of damages in a suit upon a note for 
$105 payable “in gold, or its equivalent in the currency of the country,” 
is—Such an amount in U. 8. Treasury Notes, as, at the time the note 
became due, was worth $107 in gold. Mitchell v. Henderson, 643. 


ATTACHMENT—ORIGINAL. 


1, Under the act of 1866-’67, c. 68 the defendant in an original attachment 
might replevy and plead without giving a replevy bond. Holmes v. 
Sackett, 58. . 

2. The provision in the Act (Rev. Code, ch. 7, § 16,) requiring an ab- 
sconding by the defendant to be within three months in order to warrant 
an attachment, is not a Statute of Limitations, and therefore is not , 
within the various Acts recently passed affecting that Statute. Blanken- 
ship v. McMahon, 180. 

8. Defendants in original attachment may appear and plead without giving 
bail. Stephenson v. Todd, 368. 

4. In such cases any judgments theretofore obtained against garnishees 
should be set aside; did. 

5. And if money had been collected upon such judgments, that should 

be repaid to the garnishees ; not paid over to the defendant. bid, 

NoTE.—The law in the first and third paragraphs above has been modifi- 
ed by the Code of Civil Procedure. 

6. Attachment under the Code is not an original brt an auxiliary remedy, 
and can be issued only for the causes specified §§ 197—201. Marsh v. 
Williams, 371. 













ATTORNEYS. 


Where persons mutually contested the claims of each other to be regarded 
as Mayor, &c., of a municipal corporation, and one party had brought 
an action in the name of the corporation, in order to test the question; 
Held, that upon the case coming by appeal to this Court, an Attorney, 
claiming to be counsel for the plaintiff and authorized under its seal, 
although perhaps appointed by the other party, had a right, even 
against the protest of the Attorney who brought the action and had 
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been recognized up to that time as the Attorney upon record although 
without authority under seal, to have the action dismissed. Newberne 
v. Jones, 606. 


The power of attorney which a lawyer may be required to file, by Rev. 
Code, ch. 31, s. 57, is some writing addressed to him by the client or 
an agent for the client ; therefore, letters written by the client to third 
persons in which no particular suit is specified, which express gratifi- 
cation that a certaln gentleman had been employed insome controversy 
between the plaintiff and the present defendant, will not supply the 
want of such a power. Day v. Adams, 254, 


AUCTION. 

See Fravp, 5, 
BAIL BOND. 

See ATTACHMENT. 
BANKRUPTCY, 


Where the plaintiff in a suit upon an account, assigned his interest therein 
bona fide and for value: Held, that he thereby became a trustee of such 
claim for the assignee, and that his subsequently becoming bankrupt, 
during the pendency of the suit, did not affect his rights to recover a8 
trustee. Valentine v. Holloman, 475. 

See CrepiTor anv Surery, 3. 


“ B ARN.” 

A building of hewn logs (twenty-six feet by fifteen,) divided by a parti- 
tion of the same, upon one side of which were horses, and upon the 
other, corn, oats and wheat, (threshed and unthreshed,) also hay, fod- 
der, &c., having sheds adjoining, under which were wagons and other 
farming utensils, is a “barn” within the meaning of that word in the 
Rev. Code, c. 34, s. 2, punishing with death the burning of barns hav- 
ing grain in them. State v, Cherry, 493. 


BASTARDY. 


1. The obligation to give bond for the maintenance of a bastard, under an 
order of Court, is not a debt, within the provision of the State Consti- 
tution (Art. 1, Sec. 16) abolishing imprisonment for debt. State v 
Palin 471. 

2. Therefore, a Court may imprison a putative father who refuses to give 
such bond. Such imprisonment is to be effected now under the act of 
April 10, 1869, in regard to contempt. Ibid, 

8. Justices must recognize defendants in bastardy cases to appear before 
the Superior Courts. County Commissioners have no jurisdiction of 
such cases, nor any judicial powers whatever. State v. Waldrop, 507. 

4. A bastard, born in this State of a mother who has not resided in it “for 
twelve months,” is chargeable for maintenance upon the County in 
which it is born. State v. McQuaig, 550. 
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BEQUEST. 

See Leaacy. 

BILL OF EXCEPTIONS. 

See APPEAL. 

BILL TO PERPETUATE TESTIMONY. 

A bill filed by the sureties to a bond against the obfigee, alleging that the 
bond is tainted with usury, the knowle4ge of which is confined to the 
principal and the defendant, and praying that the testimony of the 
principal be perpetuated, will not be entertained unless the plaintiffs 
offer to pay what they acknowledge to be really due. Orawford v 
McAdams, 67. 

(Observations by Pearson, C. J.,)upcn the distinction ordinarily taken in this 
connection, between bills of discovery, and bills to perpetuate tes- 
timony.) Ibid. 

BONDS. 

1, Bonds require no consideration. Howell v. Watson, 454. 

2. Want, or failure of consideration, is no defence to an action upon @ 
‘sealed instrument. Parker v, Flora, 474. 


CASES DOUBTED, MODIFIED, &c. 


State v. Peter Jounson, 3 Jon. 226, in State v. Willis, 26. ss 

State v. Garricugs, 1 Hay. 241, Sprer’s Casz, 1 Dev. 491, Strate v. 

Epuram, 11D. & B. 162, in State o. Prince, 529. 
Faruey v. Lza, 4 D. & B, 169, in Rules of Practice. IX. 
Mitcueyer v. Atkinson, Phil{Eq. 23, in Mitchener v. Atkinson, 585. 
CERTIORARI. 

At Spring Term 1867 the plaintiffs appealed to the Supreme Court from a 
decree made at that{Term; at thef June jTerm 1867 of the Supreme 
Court they weré informed that the fease {had not been sent up; but 
they took no further steps until January Term 1869, when they filed a 
petition in the Supreme Court for a certiorari; Held, that as the peti- 
tioners disclosed no merits in regard to the original cause of action, and 
had been guilty of /aches in preferring their application—the petition 
should be refused. March v. Thomas, 249, 

‘CHARITY. 

See Devise 5, 6. 
CLERKS, &c. 

See Esgctrment 1; Jupiciat Sates 2; Process. 
WOMMON CARRIERS. 

1, Where a Carrier, upon being applied to by the owner to deliver certain 
cotton, (then at its depot, and in its Spossession for transportation) to 
another Rail Road Company, declined to do it, or to allow the owner 
to do it—promising to deliver it itself, within three days; Held, that it 

was gross negligence for such Carrier to allow the cotton to remain un- 
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delivered for several months afterwards and until it became rotten 
by exposure to the weather. Glenn v. C. § S. C. R. R. Co., 510. 
2. Semble, That a Common Carrier for hire, can protect himself by an express 
contract, to such an extent only as will render his liability no greater 
‘ than that of a Special Carrier for hire; also, that to render a parol con- 
tract to that effect binding upon the other party, there should be a con- 
sideration therefor ; and that otherwise it would be nudum pactwm Ibid. 
See Pustic Law. AsatTeMent or Suits. 


CONFEDERATE MONEY. 


1. Guardians and other trustees, who had in their hands for management, 
during the late war, funds belonging to infants or other cestuy que trusts, 
were bound to use for such persons only that care which prudent men 
exercise in relation to their own affairs. Cummings v. Mebane, 315. 


2. It was not imprudent for a guardian to receive Confederate moriey in 
December 1862, from a debtor of his ward, who tendered it upon Ais 
being about to leave the State; but if such guardian mixed the money 
so received with his own, and both amounts were lost at the expiration 
of the war, he will be responsible to his ward for its value in the pres- 
ent currency, with interest from the time of receiving it. bid. 





3. A trustee will not be permitted, to the injury of a cestuy que trust, to sub- 
stitute his own Confederate money, when greatly depreciated, for more 
valuable trust funds, Capehart v. Etheridge, 353. 

See Exrecurors anp Apministrators 2, 6, 7; Acgncy 2; Equisy, 4; 
GuarpiAn 2, 3; Injunction 3, 4; SpgciFic PeERFormANcE I, 5. 


CONFESSIONS. 


1. On a trial for murder, the confessions of the prisoner having been offered 
r in evidence, their reception was objected to as having been induced 
by fear or hope, but was allowed; Thereupon the prisoner asked the 
Court to instruct the jury, that “whether confessions are admissible at 
all as evidence, as in case of otherevidence, issolely a question for the 
Judge, but how far they are to be believed, or whether entitled to cre- 
dence at all, is a question solely for the jury:” His Honor gave such 
instruction, but added, “But the confessions of the prisoner come 
before the jury untainted with fear or hope, and are entitled to all the 
weight to which such evidence is entitled ; and the fear or hope which 
vitiates confession must be such as to produce an impression that 
punishment or suffering may be lightened or avoided by confessi¢n ;” 
Held, (Rodman and Dick, JJ., dissenting,) that such addition was not 
objectionable. State v, Nero Davis, 578. 





2. What constitutes fear, or hope, in case of confessions, is a matter of law, 
in respect to which the ruling of the Court below may be reviewed 
whether such fear, or hope existed in a particular case is a question of 
fact, the decision of which below cannot be reviewed. bid. 







CONSIDERATION. 


See Bons ; Scauz, 2; Deep 2, 3,4; Sratvte or Fravps 2. 
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CONSTABLE. 


No action will lie against a constable for money received by him in his 
official character, until after a demand. Kivett v. Massey, 240. 


CONSTITUTION. 


1. By the Court (Pzarson, C. J., Ropmay, and Dicex, JJ, concurring.) 

(a.) It is competent for a tax-payer to file a complaint on bebalf of him- 

self and all other tax-payers in the State, whereby to enjuin the issuejof 
State Bonds under an unconstitutional Act of Assembly. 

(b) The Act of the 18th of December 1868, in requiring the Treasurer 
of the State to subscribe for stock in the Chatham Rail Road Company, 
and to pay for the same by issuing Bonds of the State, is unconstitu- 
tional, under Art. 5. § 5, clause 2, of the Constitution of the State. 

(c.) That clause adds to the restrictions in the former clause of the same 
section, peculiar restrictions of its own in the cases covered by it. 

(d.) A subscription for stock in a corporation and issuing Bonds to pay 
for such stock, is a gift of the credit of the State, within the meaning of 
Art. 5,§ 5 cl. 2, above. Galloway v. Chatham R, R., 147. 


Per Ropmay, J. Even if the Bonds of the State were at par, the General 
Assembly could not give or lend its credit without submitting the ques- 
tion to the people: 

Also, The test of Bonds being at par is, whenever in the particular trans- 
action the State receives in legal money the sum which she becomes 
liable to pay. 

2. The distinction between officers and placemen, is, that the former are re- 
quired to take an oath to support the Constitutions of the State and of 
the United States; whilst the latter are not. Worthy v. Barrett, 199. 


3. All officers under the government of the United States are either Legis- 
lative, Executive or Judicial officers. Ibid. 


4. Sheriffs, County Solicitors and other officers required to take an oath to 
support the Constitution of the U. 8. by the laws of this State [Rev. 
Code, ch. “ Oaths,” &c.,] are within the operation of Article XIV of 
the Amendments to the Constitution of the United States, disqualifying 
certain persons from holding office. bed. 

5. A county attorney is within the provisions of the XIVth Amendment of 
the Constitution of the United States, disqualifying certain persons 
from holding office. Tate, ex-parte, 308. 


6. The Acts of January 30th, 1869, and April 1st, 1869, in regard to “ the 
University Rail Road Company” are invalid ; because— 

(a.) By Pzanrson, C. J., and Reapz, Dick and Serrie, JJ., No corpo- 
ration is created thereby, and therefore there is no grantee to take the 
franchises specified. 

(b.) By Pzarson, C. J., and Ropman, and Dicx, JJ. The question in- 

volved therein of an expenditure by the State, has not beendecided by 
a vote of the people, . 
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(c.) By Pzarson, C. J., The proportions and limitations upon taxatior, 
required by Art. 5, Sec. 1 of the State Constitution, have not been ob- 
served, 


(d.) By Ropman and Dick, JJ., Conceding that an inchoate corporation is crea 
ted by the acts in question, the ‘‘ Directors” required for its consumma 
tion have not as yet been duly appointed, inasmuch as to such appoint 
ment the State Constitution renders a confirmatwon by the Senate, indispen- 
sable. University R. R. Co, v. Holden, 410. 

ARGUENDO: 

7. By the Court. ' 

(a.) Galloway v. Jenkins, ante 147, cited and approved. bid. 

(b.) The proportions and limitations (ubi supra,) do net apply to taxes laid 
for the purpose of paying either the interest or the principal of the 


public debt, as it existed at the adoption of the Constitution, or for spe- 
cial county purposes, (as in Art. 5, Sec, 7, of the Coxstitution.) bid. 


8. By Reapg, Dick and Serriz, JJ. The proportions and limitations (ubi 
supra,) apply only to taxes laid for the ordinary and current expenses 
of the State, and include none of the objects of expenditure referred to 
in Secs. 4 and 5, of the same Article. Ibid. 


By Psarson, C. J. They apply in all cases of State or County taxation, 
except provisions, (1) for the public debt as it existed when the con- 
stitution was adopted, (2) for casual deficits, insurrection and invasion, 
and (3) for county taxation for special purposes, Ibid, 

By Ropmax, J. They apply (except in regard to the public debt as it 
existed at the adoption of the Constitution) equally in regard to all 
State taxes whatever, but not with equal force to all; being, in some 
matters, imperative ; in others, only directory to the Legislature,—whose 
decision in such case is conclusive, and cannot be reviewed by the ju- 
diciary. In this latter class are included, taxes, (1.) to supply casual 
deficits, to suppress invasions and insurrections ; (2.) for the ordinary 
and legitimate purposes of the State, and (3.) to construct unfinished 
Rail Roads. bid, 

9. By Pzarson, C. J., and Ropmax and Dick, JJ. (Dissentiente, Ruapz, J.) 
As the Legislature cannot give or lend the credit of the State to others 
for the purpose of constructing new Rail Roads, without the sanction 
of a vote of the people, so, a fortiori, it cannot without such sanction, 
engage in such construction directly, Ibid, 

10. The Act of March 16, 1869, “ Suspending the Code of Civil Procedure 
in certain cases,” is not unconstitutional in requiring writs in civil ca- 
ses to be “ returned to theregular term of the Superior Court,” &c., in- 
stead of to the Clerk’s office as heretofore. McAdoo v, Benbow, 461. 

11, The phrase “ Superior Court” in Art. 4, Sec. 28, of the State Constitu- 
tion, does not mean the Court of the Clerk. Ibid, 

12. A Statute may be in part constitutional, and in part unconstitutional, 

Johnson v, Winslow, 552. 
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13. The Constitutional prohibition, (Art. 4, Sec. 10,) of trial of “ issues of 
fact” by the Supreme Court, extends to issues of fact as heretofore un- 
derstood, and does not hinder that tribunal from trying, (ez. gr.) such 
questions of fact as may be involved in a consideration of the propriety 
of continuing or vacating an order for a provisional injunction.— Heilig 

- vv, Stokes 612. 


See Amyesty ; Homicipe, 1,2. ‘ Scarz 3 Dowrn, 2, 3 
CONSTRUCTION OF CONTRACTS. 


1, A contract in these words: “ We have sold to Messrs. W. & D. all the 
ginseng we have on hand and shail collect this season or fall, amount- 
ing to from five to eight thousand pounds, as near as we can estimate, 
including all we can get,” binds the seller to deliver no particular quan- 
tity, but only so much as is on hand, and may be gathered in. Herren 
v. Gaines, 72. 

2. Where a debtor transferred by deed to his creditor his interest in a cer- 
tain receipt given by a Constable for notes in the hands of the latter 
for collection, specifying the receipt as then in suit, and authorizing 
the creditor to receive the proceeds ; and at the same time the creditor 
gave to the debtor a receipt stating that the amount to be received 
from the Constable should be credited on the note due by the debtor 
to him, Held, that by such agreement, the exclusive right to control the 
pending suit and to receive its proceeds, was vested in the creditor, 
and that the debtor was entitled to a credit upon his note for any 
amount paid into the Clerk's office or otherwise, under a judgment there- 
on; also, that so far from its being the duty of the debtor to receive 
such amount and tender it to the creditor, he was not authorized to re- 
ceive it. Crawford v. Woody, 100. 


Sez Assumpsit. 
CONTEMPT. 


1, Courts have power in North Carolina to order counsel to pay the costs of 
eases in which they have been guilty of gross negligence (even of akind 
not included in Rev. Code ch. 9, s. 5) such eonduct being a sort of 
contempt, Robbins and Jackson, ex parte, 309. 

2. Where the contempt imputed, occurred in adifferent Court, or at another 
time, and was not in the face of the Court which punished it,—the par- 
ties affected by the order may appeal, bid. 


8. Upon the facts of the case stated here, there was no contempt by the 
counsel made out. bid. 


4. A court has power to require members of the Bar to purge themselves 
from a charge of contempt incurred by their publishing, over their 
names, in a newspaper, libellous matter, directly tending to impair the 
respect due to its members. Moore, ev-parte, 397. 

5. For such persons, under such circumstances, to state that the Judges of 

the Supreme Court singly or en masse, moved from that becoming propriety 
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80 indispensable to secure the regpect of the people, and throwing aside the er- 
mine, rushed into the mad contest of politics, under the excitement of drums 
and flags, if admitted to be untrue, is libellous; and, especially when 
connected with an inference expressly and immediately drawn in the 
same paper, that such judges will yield to every temptation to serve their 
fellow partizans, and are unfit to hold the balance of justice, directly tends 
to impairthg respect due to the members of such court. Ibid. 


6. In a rule to show cause why a person shall not be punished for contempt, the 
actual intention of the respondent is material, in which respect it differs 
from an indictment for the like offence ; therefore, where the respondent 
meets the words of the rule by disavowing upon oath any intention of 
committing a contempt of the Court, or of impairing the respect due 
to its authority, the rule must be discharged. bid. 

7. Where a party is excused, not acquitted, under a rule, &c., he will be re- 
quired to pay the costs of such rule. Ibid, 


CONTRACT, 


1. Where the plaintiff sold mules to an agent of the Confederate government 
at areduced price, giving as his reason for thus selling them, that they 
were to be used in the military employment of such government ; 

Held, that the contract was against public policy, and, therefore, that no 
recovery could be had on a bond given for the payment of the purchase 
money. Martin v. McMillan, 486. 


2. Where an obligation had been given for $788, payable in currency or in 
gold, at the rate $145 in currency for $100 in gold, at the option of the 
holder ;” Held that the holder might maintaiu a suit upon it without 
making any determination of his option previous to that contained in the 
summons orcomplaint. Young v. McLean, 576. 


Ses Construction or Contracts; Partnersuip 3, 4. 
CORPORATION. 


1. The Act of 1858-’59, ch. 142, does not purport to extinguish the Cape 
Fear and Deep River Navigation Company ; and does not in fact ex- 
tinguish it. C. F. ¢ D. RB. Co, v, Costen, 264, 


2. The statute of Limitations upon a cause of action against a stockholder 
in that Company, for the balance of his subscription after a sale of his 
stock, begins to run from the time of such sale, and not from the time 
of the last assessment upon the stock. bid. 

Sze Constitution 6. Evipence, 12, 


COSTS. 


1, No one is to be regarded as a prosecutor, under the Statute rendering 
prosecutors liable to pay costs, unless his name is marked as such on the 
bill of indictment. State v. Lupton, 483, 


2. The prosecutor upon an indictment for stealing a mule, found at Fall 
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Term 1867 and tried at Spring Term 1869, may upon proper certificate 
by the Judge below, be ordered by him to pay the costs of the case, 
State v. Darr, 516. 

8. Heretofore, the Superior Courts have had no power to give judgment for 
such of the costs upon a State warrant as accrued before the magistrate 
who tried it and failed to give judgment for such costs. Now, the mat- 
ter is regulated by Act of 10th April, 1869, “ Proceedings in criminal 
cases,”’ giving them control thereof. State v. Locust, 574. 

Ses Practice 2; Contempt 7. 


COUNTY ATTORNEY. 
Sze Constitution 10. 


CREDITOR AND SURETY. 


1. The relation between a creditor and asurety does not oblige the former 
to active diligence in collecting his debt out of the principal. Thornton 
v. Thornton, 211. 

2. The damage received by a surety in consequence of the creditor’s coun- 
termanding an execution ordered by the former against the property of 
the principal under a judgment obtained by the creditor against the 
principal and surety both, is damnum absque injuria, and gives the surety 
no cause of complaint which a Court will hear. bid. 

3. Where such creditor, in his character as an attorney, obtained an adju- 
dication in bankruptcy against the principal judgment debtor, and thus 
prevented any lien from attaching upon a part of his property; Held, 
that the surety could not complain, did. 

CRIMINAL PROCEEDINGS. 

1. In a case where the list of registered voters of a county was in the 
hands of the military authorities, and the proper civil officers for draw- 
ing a jury were unable to procure a copy of such list; Held, that the 
order of September 13, 1867; requiring jurors to be registered voters, 
did not apply. State v. Holmes, 18. 

Where a prisoner had already accepted as jurorsthree colored persons, 
Held, that he had no right to challenge a fourth juror when tendered, 
on the ground that Ae was a colored person. bid. 

8. After conviction of a Forcible Trespass, judgment will not be arrested 
because the indictment contains no allegation as to the time when the 
offence was committed. Statev. Caudle, 30. 

The prisoner has a right, with a view of impeaching her credibility, to 
ask the prosecutrix when introduced as a witness in a case of alleged 
rape, if she had not been delivered of abastard child. State v. Murray 31. 

. The error in excluding such question is not ewred by permitting the pris- 
oner to show afterwards, by various witnesses, that the prosecutrix 
had been delivered of such child, and that her character for chastity is 
bad, bid. 

Errors committed by the Court during the trial can be remedied only 

by a venire de novo, Ibid, 
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7. A special venire summoned previous to the day of trial cannot be suc- 


cessfully challenged because the original panel was set aside upon a 
challenge to the array. State v. MeCursy, 33. 


8. An objection by the State to a question asked of a witness being sustain- 


ed by the Court but immediately afterwards withdrawn, so that the 
prisoner might have asked it: Held, no ground for a new trial, especi- 
ally where the same question was asked and answered by another 
witness, Ibid, 


9. There being no evidence of a mutual combat between the prisoner and 


10. 


11, 


12. 


18, 


14. 


15. 


16. 


17. 


18. 


the deceased, it was proper for the Court to refuse to charge the jury 
upon the supposition that there was such evidence. bid. 


A general verdict of guilty, upon an indictment containing several 
counts, will be supported, although these are inconsistent as regards 
their statement of the manner of killing. State v. Baker, 276. 


A charge that—“if the acts deposed to by C. P. were the cause of the 
death, it was murder,” held to be no trespass upon the province of the 
jury. Ibid. 

During a capital trial, one of the jury (then out of Court in charge of 
an officer for the purpose of eating dinner,) was allowed to pass by or 
near a number of persons, and to eat his dinner a short distance from 
the other jurors, although he conversed with no one,—jA¢ld to give no 
just cause of complaint to the prisoners. did. 


Objection to the manner of summoning the grand jury, can only be 
taken before trial ; and such objection to the petit jury or special ve- 
nire, by challenging the array. State v. Douglas, 500. 

When the punishment for a common law offence has been mitigated by 
statute, it is not proper that the indictment shall conclude “against 
the form of the statute.” State v. Ratts, 503. 

Error in the charge of the Court, cn a trial for crime, will not give the 
State a right to appeal after a verdict of not guilty. State ». Credle 506. 


Where, upon trials for capital offences, questions arise as to the pro- 
priety of discharging the jury without a verdict: whether a necessity 
exists for such discharge is a matter to be decided by the Judge pre- 
siding at such trial ; and it is his duty to ascertain the facts which con- 
stitute such necessity. State v. Prince, 529. 

The exercise of such discretion in any particular case of discharge 
may be appealed from, and in such case the finding of the facts in the 
Court below is conclusive, leaving the law as deduced from such facts 
to be reviewed. Ibid. 

In a case where three persons were put upon trial for murder, the 
prisoners proposed that they should;be examined as witnesses for each 
other. The State objected, but the Court allowed the motion ; there- 
upon the Solicitor appealed, and the Court, to allow him such appeal, 
in spite ofthe objection of the prisoners, withdrew a juror, and made a 
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mistrial; Held, to have been an erroneons exercise of discretion, and 
that thereupon the prisoners were entitled to a discharge. Ibid. 


19. A motion to quash an indictment will not be allowed after a verdict. 
State v. Jarvis, 556. 

20. Indictments found (Aere, at Spring Term, 1867,) under the late Provis- 
ional Governmentof the State, are valid, and are to be heard and ended 
under the present Government. bid, 

21. The facts occurring at the trial, alleged as ground for a new trial, must 
appear affirmatively upon the record transmitted from the Court 
below. State v. Bullock, 570. 

22. It is permitted to the presiding Judge to order a special venire only for 
the trial of persons charged with capital offences, and therefore a 
refusal to make such an order upon a trial for arson is correct. Ibid, 

23. A juror who is a non-resident of the County in which the trial is had, 
is liable to be challenged therefor. Ibid. 

24. Itis a matter of discretion with the presiding Judge to discharge a 
jury upon a trial for crime, before they have rendered a verdict ; and 
semble, that in all cases an appeal may be had (see Prince’s case, ante 
529) from the decision of the Judge upon the law involved in such 
discharge. Ibid, 

25. Quaere, Whether the common law rule of carrying a jury around the 
circuit in case of their disagreement, do not still exist in this State. 
Ibid. 

26. If a bill of indictment be endorsed “a true bill,” by mistake, when the 
Grand Jury had ordered their Clerk to endorse it “‘not a true bill,” the 
defendant may show that fact by affidavit or otherwise, either upon a 
motion to quash or upon a plea in abatement, and thereupon the in- 
dictment should be quashed, State v, Horton, 595. 


“CROPPER.” 


An agreement by him who cultivates land that the owner who advances 
“guano, seed-wheat,” &c., shall out of the crop be repaid in wheat for 
such advancements, constitutes the former a cropper, and not a tenant. 
State v. Burwell, 661. 


DAMAGES. 
See Execution, 1; Apprenticz,2; Suenirr, 1, and Rerrevin, 4. Peebles 
v. N.C. BR. R., 238. 
DEBT. 
See Pieapine, 1. 
DECEIT. 


An action on the case for deceit, will not lie for the vendee against the ven- 
dor, for false representations by the latter as to the quantity of land sold ; 
he should have had a survey, or taken a covenant as to the quantity sold 

Credle v, Swindell, 305. 



















DEED. 


1. A limitation by deed to W. J. 8., and his heirs—‘“‘for and during the 
, period of his natural life; at his death said property to go to the heirs 
of his body, to them, their heirs and assigns forever,”—creates a fee 
simple in W. J. S.; and a limitation over, “ in default of heirs of his body 
living at his death,” is too remote. McBee, ex parte, 332. 

2. Where the maker of a paper writing inter vivos died without delivering it, 
any gift therein contained is void; and the fact that the donee is a son of the 
donor will not authorize a Court of Equity to assist him as a meritorious 
claimant, in the absence of any declaration of intention by the donor in 
his favor, other than as contained in the writing,—especially where he is 
provided for in the will of the deceased, and such assistance is asked 
against other persons equally meritorious. bid. 

3. A deed, the consideration of which is the prospective support of the 
bargainor, is valid as a bargain and sale; and if the vendor be proved 
to be the mother of the vendees, also, .as a covenant to stand seized, 
Salms v. Martin, 608. 

4. Semble, that under the provisions of ch. 37, sec. 1, of the Rev. Code, 
a conveyance of land in North Carolina does not require a consideration 
(except so far as required by the policy in favor of creditors, and pur- 
chasers for value,) but ordinarily is valid if executed and registered, as 
there required, without the addition of any of the former ceremonies, Jdid. 


DEED IN TRUST. 
See Morteace ; Fravp. 


DEPUTY SHERIFF. 
7 See Taxes. 


DEVISE. 


1. The devisee of a tract of lard, which, by direction of the testator, had 
been levied upon to satisfy a debt, and was still bound by the levy at 
the death,—having paid the debt, was entitled to be subrogated to the 
claim of the creditor against the personal estate of the testator. Red- 
mond v. Burroughs, 242. 

“‘ Next of kin,” in a will, means nearest of kin. bid. 


2. Where land was devised to the widow of the testator for her life, and 
afterwards to ason in fee: “provided he pays within two years from 
her death $150.00 to the heirs of my son William”: Held that the land 
was charged with this sum, and therefore that a purchaser of it for value, 
from the widow and remainderman, with notice of the sum charged as 
above, was liable for it to the legatees, in case they could not get it from 
such remainderman. Patterson v, Patterson, 322. 


3. Real estate, ordered by a testator to be sold and the proceeds divided 
amongst certain children, is considsred as personalty from the time of. 
his death. McBee ez parte, 382. 
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4. A testator devised his Skillet-handle farm to AB, in discharge of a 
debt due to her, and provided further, in another part of the will, that a 
certain house should, at the expense of his estate, be removed from an- 
other tract to the farm given above; the devise having been accepted, 
Heid, that although as regards creditors the house was to be treated as 
personalty, yet as against theother devisees it remained realty, and there- 
fore, that A B, being a purchaser for value, was entitled to have its 
value, and a sum sufficient to pay for its removal, as above, made up to 
her by the other devisees. Hwmphries and wife v. Shaw, 341. 

5. A devise and legacy to “ Bishop Thomas Atkinson, Bishop of North 

Carolina and his heirs,” “in trust for the poor orphans of the State of 

North Carolina, and the said Bishop and his successors to have the right 

to select such orphans,” &c., and he shall direct and control said trust 

in the best way for the support of said orphans, and the formation of 
their morals and education,” creates a trust for a specified object, in be- 
half of a definite class, and is valid, at all events during the iife of 

Thomas Atkinson. Miller v. Atkinson, 537. 


6. The difficulties, suggested as likely to occur on the death of Thomas At- 
kinson, in reference to the exercise of a choice of beneficiaries among 
the “ poor,” &c., may be obviated by intervening legislation ; the distinc- 
tion being that where the trust is void because its objects are too indefi- 
nite, there can be no aid by legislation; but where the objects are suffi- 
ciently definite, and the trust is valid, the Legislature niay interfere to 
remove any difficulty in regard to limiting the number, and selecting the 
“ orphans”—that being merely secondary, and rendered necessary by the 
proportions of the fund given. Ibid. 

7. A testator desired his property, real and personal, after the death of 
his widow, to be divided among his heirs; except that A should have $50, 
and B,C, D, and E $10 each, above their distributive shares ; Held, that 
these sums were to be made good out of the real estate, if the personalty 
proved insufficient. Crocker, ex parte, 652. 


DISSENTS. 


Per Ropmay, J.; (Stay Law ;) Jacobs v. Smallwood, 112, 


Per Reape and Serre, JJ, The Act of the 18th of December, 1868, (in 
regard to the Chatham Railroad Co.,) is constitutional and valid. Gal- 
loway v. Jenkins, 147. 

Per Reape, J. 1. Taz-payers do not constitute a class, in the sense on 
which it is said that one of a class may file such bills as the present in 
behalf of the whole class. Ibid. 

2. The injury threatened to that class by the issue of bonds, is not so im- 
mediate, certain and irreparable, that a Court will give the extraordinary 
relief soughthere. bid. 

3. By “par,” in art. 5, sec. 5, of the Constitution under consideration, is 


meant par value in the particular transaction in which the bonds are 
issued, bid, ‘ 
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4. Whether an article (stock, or other thing,) purchased in the course of 
the particular transaction, is of a par value with the bonds issued for it, 

d, is exclusively a matter for the Legislature to decide; and such decision 

28 cannot be reviewed by a Court. bid, 

e- 5. By the act in question the State does not either give or lend its credit; 

ts. 
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but uses it. bid. 
Per Pearson, C.J. Ez parte Tate, 308. 
Per Pearson, C. J. Hill v, Kessler, 437. 


h Per Ropman, J. McAdoo v, Benbow, 461. 
f Per Ropman and Dick, JJ, State v. Davis, 578. 
it ‘DISTRIBUTION. 


Lseacy (17) and Nors. 


of 
,- DIVORCE AND ALIMONY. 
of 1. Upon an application for alimony pendente lite, it is unnecessary to de- 


cide whether the petition warrants a divorce a vinculo, or only a divorce 
. a mensa et thoro, Little v, Little, 22. 
“4 2. Wherea petition for divorce by the wife showed forbearance (and con- 
. nivance) by her in regard to adulteries committed by the husband while 
- she remained in his house, and then charged that afterwards he drove her 
from his house by threats of violence, swearing he would kill her if she 


> did not leave: Held, to set forth ground sufficient for a diverce a mens 
> et thoro at least. Ibid. 
P DOWER. 


1. A widow is entitled for dower to a life estate in one-third of the full 
value of any land in which her husband had an equitable estate, sub- 

‘ ject to valid incumbrances thereon; and so, has a right to require 

that the remaining two-thirds, as well as the reversion in the one-third 
assigned to her, shall be applied tothe payment of any purchase money 
still due for said land, in exoneration of her dower; being liable for 
such purchase money only after these funds have been exhausted, 
Caroon v, Cooper, 386. 

2. Where the wife’s right to dower in all the lands of which her husband 
was seized during coverture, by virtue of the act of March 2nd, 1867» 
had attached before the execution of a deed of trust, Held, that, as 
the bargainor took by act of the husband and claimed under him, the land 
was subject to the wife's right of dower, even although the deed was 
made to secure a pre-existing debt. Rose v, Rose, 891. 

8. If the bargainor had come in by act of law, as purchaser at Sheriff's sale 
under an execution against the husband, the question of the constitu- 
tionality of the act of March 2nd, 1867, in regard to pre-existing debts 
might have been raised. bid. 

Sze Wipow, 


EJECTMENT. 
Where land had been conveyed by a Clerk and Master under an order og 
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Court of Equity, in pursuance of a sale theretofore made for parti- 
tition upon an application by tenants in common, and the purchaser 
had reconveyed the land to another ; Held, that the tenants in common. 
could not impeach the conveyance by the Clerk and Master (for being 
made without a payment of the purchase money)—by the medium of 
an action of ejectment; and that their remedy was in Equity. Beard 
v. Hall, 39. 


EMANCIPATION, 


1, Where a man, at that time a slave, on the 15th of March 1865, took 
possession of a mule abandoned as unserviceable by General Sher- 
man’s army which two days before had occupied that part of the State, 
Held, that the finder’s owner, who upon the 12th of March had “ de- 
serted” him, acquired no title to such mule, as against him. Bute o, 
Parker, 131. 

2. The Act of Congress, 1862, ch. 19, § 9, (July 17th) is not unconstitu- 
tional,—the United States and the Confederate States having been at 
that time “‘ belligerents.” did. . 

3. In cases of parol gifts of slaves under our former laws, the title to the 
slave vested in the donee subject to be divested, and did not remain in 
the donor. Ibid, 

Discussion, by Pearson, C. J., of the rights of the owners of slaves to 
things found by the latter; also of the peculiar and contingent condi- 
tion of slaves in North Carolina between the period of miltary occupa- 
tion by the army of the United States, and that of the passage of the 
Ordinance of Emancipation. bid. 

4, Where by agreement between a slave and his owner, certain notes be- 
longing to the former were made payable to the latter for the benefit 
of the former, Held, that upon the emancipation of the slave, the 
owner became a trustee for him as to all such notes as were then in. 
his hands, Lattimore v. Dickson, 356. 

5. As to the time and the means of Emancipation, Quere, Ibid. 


6. The Emancipation Proclamation of President Lincoln, and the Act of 
Congress of July 1862, by their terms operated only upon particular 
slaves, and did not affect the institution of slavery; So also, the order 
of General Schofield, made after the Surrender. Harrell v, Watson, 454. 


7. The buying and selling of slaves in the ordinary course of business, in 
North Carolina, in 1864, was then against neither good morals, nor 
public policy ; and no retroactive effect to that end can be attributed 
to the subsequent emancipation of slaves, and abolition of the institu- 
tion of slavery by law. Ibid. 

Sze Leaacy. 


ENDOBSEMENT. 
An endorsement of a note to a deceased person, (made with intent to invest 
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such person’s personal representative with the legal property therein) 
is a nullity. Valentine v, Holloman, 475, 


Sex NecotiaBLe Paper Il. 


ENTRY. 


In order to revest an estate which has been divested by adverse possession 
under color of title, there must be an open entry under claim of right, 
so as to give notoriety to the matter. Ransom v. Lewis, 48. 


EQUITY. 


1. Unless the order for the trial of issues before a jury so direct, the answer 
of one of the defendants in the original cause, is not to be read on their 
behalf upon such trial. Jackson v. Harris, 261. 


2. Although the verdict of a jury upon issues which had been tried by them 
in obedience of the order of a Court of Equity, benot binding upon that 
Court, it will not lightly be disturbed, did. 


3. Since the Act abolishing imprisonment for debt, Courts of Equity have 
jurisdiction of suits by judgment creditors to subject their debtors’ 
legal choses in action, after areturnof nullabona, Powell v, Howell, 283. 


4. Time, which in equity generally is not of the essence of a contract, may 
become so at periods when the currency is rapidly depreciating from 
day to day. Whitaker v. Bond, 290. 

5. A demurrer bad as to part, is bad as to all. Lattimore v. Dickson, 356. 


6. The object of a reference in matters of account is to havea plain and full 
statement of the figures and facts, so as to enable the parties, on excep- 
tions, to present to the Court such matters as may be controverted, in 
an intelligible manner; and to enable the Court to dispose of them 
without the labor of wading through all of the testimony, and in fact, 
of trying the whole case over again. To this end, the master should 
set out the facts found by him, and not content himself with a general 
reference to the depositions. Hurdle v. Leath, 366, 


7. An order directing the surplus proceeds of a sale of mortgaged lands to 
be paid into Court, cannot be made in a cause to which the assignee 
of the bond secured has not been made a party. Hyman v. Devereuz, 
624. 


8. Courts of Equity in this State will not grant new trials of issues, sent 
by them to be tried at law, merely because the verdict was against the 
weight of evidence. Peebles v. Peebles, 656. 

9. Where the issue sent for trial was, Whether a certain conveyance from 

A to B, was in fraud of C, a creditor of A, with the direction that 

C should be plaintiff in the issue, and A and B co-defendants: and 

upon the trial declarations made by A previous to the conveyance and 

whilst he was in possession of the land, in regard to the state of the 
accounts between himself and B, were allowed to be given in evidence 
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Held, that such declarations were not competent as against B; also, that 
to prevent complications on a new trial, A’s name should be struck out 
of the issue, Ibid. 


10. Final decree of distribution postponed, owing to the state of the rec- 
ord, and the lapse of time since the bill was filed. Nelson v. Blue, 659. 


EQUITABLE SET-OFF. 


1, Where a plaintiff, or one of several plaintiffs in equity, is indebted to the 
defendant, and is insolvent, the claim may be set off without strict re- 
gard to mutuality. If such debt be payable to the defendant, the set 
off may be effected under a petition; it not payable to him but only 
claimed by him, then the set off is to be effected undera bi, March v. 
Thomas, 87, 


2. Where a decree had been obtained for sums due to several plaintiffs by 
one defendant, and at the next term the latter made an affidavit before 
the Court, setting forth certain claims upon some of the plaintiffs pay- 
able to the affiant, and that the debtors were insolvent, upon which a 
corresponding rule was taken and served upon such debtors, Held, that 
this proceeding was equivalent to a petition, and that the debtors should 
be required to answer and show cause. bid, 


EVIDENCE. 


1, It being a question whether a severe injury, supposed to be a burn, was 
received by the deceased before death, it was competent forthe prisoner to 
show that the deceased said he had a large burn upon his abdomen; 
such declarations being admissible as natural evidence. State v, Harris, 1. 


2. It isnot necessary, in North Carolina, to show emission in order to prove 
rape, even where the indictment concludes against the form of the 
“Statute”—not “Statutes :” the 20th sec. of Rev. Code, chap. 35, having 
abolished all distinction between these phrases. State v. Storkey, 7. 

8. A witness for the State (here an accomplice) having been asked upon the 
examination in chief, whether he had not upon some other occasion 
given a different statement of the transaction, may thereupon, at the 
instance of the Solicitor, be permitted to explain why he gave such 
statement, State v. Pulley, 8. 

4, Where an Agent of a Rail Road Company was introduced in its behalf, 
to prove that certain goods were not delivered to the Company as a 
common carrier, it was competent for this purpose to show that it was 
the custom of the Company to weigh, mark and book such goods; 
those in question not having been so treated. Vaughanv. R. R. Co., 11. 

5. The exceptions to the general rule excluding hearsay evidence, do not 
embrace the deciarations of a deceased person as to the boundary lines 
of land where such person was in possession as owner at the time the 
declarations were made, Hedrick v, Gobble, 48. 


6. A mere collateral declaration as to a past transaction is not admissible as part 
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of the res geste ; therefore, where one whilst engaged in renting a store 
room, and arranging for removing goods thereto, stated that “he had 
bonght some goods from Mr, Haywood,” /ed to be admissible. 
Devries v, Haywood, 207, © 

7, Answers given by a witness to such collateral questions as are put with . 
the purpose of showing his temper, disposition or conduct, are not con- 
clusive, but may be contradicted by the interrogator. State v, Kirk- 

man, 246. 

8. One who calls out a statement from a witness, which he subsequently 
impeaches by another, cannot object to testimony from the 
other side in support of such witness, on the ground that the statement 
so called out by himself was collateral matter, Ibid. 

9. A mule had been stolen from the residence of its owner upon Saturday 

night, and upon the next night,' again, from the residence of A B: 
Held, that the fact that upon Sunday morning the prisoner had carried the 
mule—which from appearances ther had been tied out during part of 
the preceding night, to the house of A B: even when taken in con- 
nection with the additional fact that he assisted in stealing it upon 
Sunday night, although it might raise a conjecture, was no evidence that 
he had stolen it on the night before. State v. Vinson, 335, 

10. It is within the discretion of the Judge presiding at a trial to admit or 
exclude evidence which, at the stage of the case when it is tendered, 
is irrelevant, even although the counsel tendering it promises to con- 
nect it with the case by subsequent testimony ; therefore, no appeal to 
this Court lies from a ruling which excludes such evidence, State v. 
Cherry, 493, 

11. The declarations of a grantor made previous to the execution of ad 
are inadmissible to control or explain the meaning of language used 
in such deed. Gainey v. Hays, 497. 

12. The fact that the officers of a corporation make a contemporaneous 
minute, in writing, for their own information, of a parol contract, in the 
absence of the other party, does not render oral evidence by that party of 
the terms of such contract, incompetent. Brown v. Washington, 514. 


13. The rule, falswm in uno falsum in omnibus” is not a rule of law in this 
State; and the jury may believe all, or a part, or none, of the testi- 

‘ mony of a witness to whose evidence that rule is applicable, as they 
think best. State v. Brantley § Watkins, 518. 

14. An omission of the word ‘“‘county” before the words “of Wake” is im- 
material in the record of the trial below, as the Court is bound to 
know what are the counties of the State, bid. 

15, Evidence having been given that a person then upon trial for larceny, 
had been charged with the crime by the prosecutor, face to face, on 
being arrested under a State’s warrant: it is. competent for the defen- 
dant to show what his reply was to such accusation. State v, Patter- 
son, 510. 

See Conrzssion ; Equity, 1, 8, 9; Ixvp1ans, 3; Practics, 4; Parryer- 
sup, 4; Rationat Dovst, 1, 5; Wiryess. 
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EXECUTION. 


1, In the present condition of the Government and the Courts, and as the 
process of the Courts is now controlled, a plaintiff in execution can 
only collect currency, or United States Treasury notes. Therefore, in 
assessing damages, the jury should estimate the value of the demand 
in currency, Gibson v. Groner, 10. 


2. The equity of marshalling cannot be administered upon an application by 
a Sheriff for instructions for the distribution of money raised upon sun- 
dry executions. Roberts v. Oldham, 297. 


8. If an execution by its own teste be upon an equal footing with executions 

in behalf of other persons, it will not be postponed because, being an 
* alias, the original upon which it issued was indulged, Ibid. 

4. The rule, that the lien of an alias execution relates to the teste of the 
original, is not affected by the fact that the alias issued from the Court 
of another county, whilst the junior execution (of the creditor contest- 
ing) issued from the Court of the county where the property lies, and 
in point of fact, was first levied thereupon, Allen v, Plummer, 307. 


5. An execution placed in a sheriff's hands after sale under other process, 
but before the return of the proceeds, cannot compete therefor with 
the executions under which the sale was made. bid. 


6. If the collection of the money due upon the execution of oldest teste be 
enjoined, such execution is not to be considered in applying the proceeds 
of a sale made whilst it and other executions were in the hands of the 
Sheriff. Newlin v. Murray, 566. . 

7. Process of execution issued during the pendency of an injunction against 
the collection of the money due upon the judgment, is without effect ; 
and, even if the injunction be dissolved by consent after the sale and 
before the return of the process, such process will not share in the 
proceeds, Ibid, 

8. It is not necessary that a writ of execution shall be made returnable to 
the next term after that at which it was tested. Fuaircloth v, Ferrell, 640. 


Sze Trespass 1; Ven. Ex; Jupcmerr 2. 


EXECUTORS AND ADMINISTRATORS. 


1, A bill by an executor, praying for leave to sell land in order to pay 
debts, will not be entertained unless it alleges distinctly that the per- 
sonality has been exhausted. Wiley ». Wiley, 182. 

2. Where an executor made sales of personal property in November, 1861, 
and April, 1862, on six months’ credit, for Confederate currency, and 
received the proceeds when due, Held that prima facie he was guilty of 
laches in not disposing thereof in paying debts, or (failing in that) in 

not investing it some other way—but keeping it to become worthless 

in his hands. bid, 
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8. The report of an administrator, who had been licensed to sell land by a 
County Court, was returned and confirmed, and an order made, to col- 
lect and make title; Held, that upon its appearing afterwards, by the 
results of a judgment and execution, that the purchase money could 
not be collected, it was not competent for the County Court to set aside 
the sale, The jurisdiction of the Court in cases of such sales is at an 
end upon the confirmation of the sale, and the order to eollect and 
make title. Evans v. Singeltary, 205, 

4. An administrator, who delivers the residue of an estate to the distribu- 
tees, has no equity to call upon them to refund the amount of a debt 
paid by him afterwards, of which he had no notice at the time he 
‘delivered up the residue, unless he alleges and proves special cirewm- 
stances showing that he was in no default, and relieving him from the 
imputation of negligence. Donnell v. Cooke, 227. 

5. Where the case showed that the plaintiff knew at the time, that his intes- 

tate had been administrator as well as guardian of a certain estate, and 

that notes due ¢o him as administrator were still outstanding ; and in ex- 

-cuse of his ignorance of the existence of a debt of some $1,400 due by 

‘his intestate to such estate, he relied upon the fact that the Court 

‘records showed a settlement by the guardian, (such settlement includ- 

‘ing only the proceeds of a tract of land and a small amount of rent ;) 

Held, especially as the records showed no settlement by the administrator, 

to have been gross negligence in him to pay over the residue to the 

distributees. bid. 


6. The rule of diligence imposed upon Executors and others having trust 
funds in their hands during the late war,—as regards dealing in Con- 
federate money, is, that of a prudent man in managing his own affairs. 
Shipp v. Hettrick, 829. 

7. Although one acting as trustee, may not in a particular case have made 
himself responsible by receiving in 1862 or 1863 Confederate money for 
his cestuy-que-trust, yet if he do not invest it when received, or at least 
do not make a special deposit of it, or keep the identical money sepa- 
rated from all other, he will be held liable for the value of what he 
received, with interest. bid. 


Ses Guarpran 2, 3. 


EXPERT. 


1. There being evidence that the deceased came to his death by the inflic- 
tion of whippings by the prisoner, whilst the latter insisted that the 
death was caused by a burn of which there was an appearance on the 
abdomen, the testimony of a physician that in his opinion the burn was 
inflicted after death, was admissible in support of other evidence for the 
prosecution. State v. Harris, 1. . 


FACTORS. 
1. Where a factor reveives goods with instructions to ship them to @ cer~ 
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tain port, and makes an advance upon them ; nothing more appearing, 
it is not to be taken that he engages (as a common carrier) to.ship 
them thither at all hazards; but only, if by ordinary diligence he can, Bes- 
sent v, Howell, 542, 

2. A factor residing at W, who, being under instructions to ship goods 
from that place to A, ships them to B, renders himself liable there- 
for; but if his principal, upon being informed of such breach of instruc- 
tions, ratifies the act, expressly or impliedly, he thereby waives his 
right to complain of it. Ibid. 

8. If there were no such ratification, the measureof damages (in case, that, 
using ordinary diligence, the factor could not ship to A,) is the 
difference between the price at W, and at B, not such difference at 
A,and at B. Ibid. 

4. Factors have a right to definite instructions from their principals, and 
in case instructions are obscure or contradictory, they may exercise 
their honest and diligent discretion upon the subject matter, without 
becoming liable for results. bid, 

5. Whether a factor is entitled to a discount for advances made to his 
principal, is ordinarily a question of fact to be decided by a jury. Ibid 


FORCIBLE TRESPASS. 
See Crummnat Procegpises, 3. ‘ 


FORNICATION AND ADULTERY. 
See MiscEGENATION. 


FRAUD. 


1. A conveyance to pay a bona fide debt if made by the debtor with a fraud- 
ulent intent, is void. Devries v. Haywood, 53. 


2. A deed conveying property in trust for the bargainor’s only son and in 
case of the son’s death without issue, then over, prepared and regis- 
tered at the instance of the bargainor, will not be set aside upon a bil! 
by the bargainor alleging that the deed was not delivered, that its 
object was to reclaim from vice the son (since dead, childless,) and that 
it was not the bargainor’s intent to deprive himself of the control of the 
property: there being no other charge of fraud surprise or undue in- 
fluence, than a recita], that in preparing and registering the deed the 
bargainor was “‘subject to the control and influence of the improper 
constraint, advice and duress of pretended friends,” and that he was 
“at the infirm and advanced age of seventy years.” Harshaw v. Me- 
Combs, 75. 

8. In such case the plaintiff will not be aided by an allegation that the deed 
was not duly stamped, Ibid. 

4, When an insolvent person misapplied money which had been placed in 
his hands in trust for his own son, Held, that he might replace the 
same without being guilty of fraud against other creditors. Jackson v. 

Spivey, 261. 
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5. Where a bidder at auction offered one who also proposed to bid, that if 
he would desist, she would divide the land with him, Ae/d, to be a fraud 
upon the vendor, and so, to violate the contract of purchase afterwards 
made by her as the only bidder. Whitaker v. Bond, 290. 


6. A bill for the rescission of a contract on account of fraud perpetrated 
after the contract is made, will not be entertained; therefore, 


7. A bargainor of land is not entitled to such relief, ina case where he 
alleged that some years after the contract had been made, the bar- 
gainee, having asked for them upon a pretence of calculating interest, 
put the notes for the purchase money into his pocket, at the same time 
drawing a pistol and telling the bargainor not to follow him. Fulton 
v. Lofts, 393, 


GUARDIAN AND WARD. 


1. A guardian who advances money for his ward over and above the income 
of his estate, in order to set him up in business, or for other purposes, 
without applying to the Court for leave, is not entitled to charge the 
ward with it. Shawv. Coble, 877. 


2. Where the administrator of a deceased ward settled with the guardian 
in February 1864, and received from him Confederate money at its 
face value in payment of the balance due the ward, Held, that such pay- 
ment was conclusive, and the guardian was entitled to credit for it in 
an account taken between him and his ward’s next of kin. bid. 


8. Where doubts as to the propriety of an investment by a guardian, are 
sought to be removed by him by false swearing, the question will be 
decided against him. Hurdle v, Leath, 597. 


4. If a bond with two obligors, of whom the principal is solvent and the 
surety doubtful, be accepted by a guardian, he is liable if the money 
be lost. Ibid. 

5. Depreciated bank notes produced by a guardian on settling his accounts, 
are not to be allowed him at par ; and quere if they should be allowed 
at all, unless some satisfactory explanation accompany their produc- 
tion. Ibid. 


See ConrepERaTE Morey, 1. 
HEARSAY. 

See Evivenceg, 1, 5. 
HOMESTEAD. 


Semble, that the provision for a Homestead in the present Constitution of 
the State, is not unconstitutional, and has a retrospective effect. Jacobs 
v. Smallwood, 112. 
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The provisions of the State Constitution giving a Homestead and other 
Exemptions, apply to pre-existing contracts, as well as to such as 
were entered into afterwards; and do not thereby violate the provis- 
ions of the Constitution of the United States in regard to the obligation 
of contracts, Hill v, Kessler, 437. 


HOMICIDE, 
Sez Criminat Proceepines, 
HUSBAND AND WIFE. 


1, Where a feme covert, who had a separate estate of realty and personalty, 
with a general power of appointing the same by deed or will, disposed 
of such estate by will to various devisees and legatees, subjecting ex- 
pressly only a portion of it to the payment of her debts: Held, that her 
creditors had a right to resort to the whole estate for their satisfaction. 
Rogers v. Hinton, 78. 


2. Also, that there is no distinction in this respect between the realty and 
the personalty. Ibid. 
IMPRISONMENT FOR DEBT. 


The first proviso to s, 2, ch. 68, Acts of 1866-’67 (in regard to defendants 
“about to remove,” &c.,) does not apply to the case of one who, as is 
stated “is beyond the jurisdiction of the Court;” nor does it apply to 
a case where there is no affidavit of the fact. McKay v. Ray 46. 


See Arracument, 1, 3; Equity, 3; Bastarpy. 
INDIANS. 


1. The laws of North Carvlina permit resident Cherokee Indians to take 
and hold land by grant. Colvord v. Monroe, 288. 


2. The law providing that contracts with Indians shall be subscribed by two 
witnesses, does not require the probate for régistration to be by both. 
Ibid. 


8. Where one of the two witnesses to such a contract, stated upon oath that 
he could not recollect having subscribed it, it was competent to estab- 
lish that fact by other testimony, bid. 


INDICTMENT. 


1, An indictment for rape need not charge that the person ravished is over 
ten years of age. State v. Storkey, 7. 


2. That an indictment concludes against the form of the Statue, instead of 
Statute, is no ground for an arrest of judgment. State v. Smith, 234, 


See Crmivat Proceepives, 3, 10, 14, 19, 26. 
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INJUNCTION. 


1. Where land that has been levied upon, is being wasted, and the officer is 
prohibited from making sale by a Military order, eld that the plaintiff in 
the execution is entitled to an injunction against such waste. Wedd v. 
Boyle, 271. 

2. The fact that pending the proceedings for injunction, the Military order 
ceased to have effect, and the Stay law was pronounced void, does not 
affect that jurisdiction for an injunction, which existed at the com- 
mencement of such proceedings. bid. 


3. A motion for an injunction made after the coming in of the answer, must 
be founded upon the equity therein confessed: Whitaker v. Bond, 290. 

4. Therefore, Where the answer to a bill for the specific performance of a 
contract to sell land, alleged that the defendant was a trustee of the 
land in question, and as such sold it for Confederate money, at auction, 
Sor cash, on the 22d of January, 1863;-that the complainant became the 
purchaser, but did not comply with the terms, and did not offer the 
money until ten or twelve months afterwards, when she tendered it and 
asked for a deed, which was refused: Held, that an injunction to re- 
strain the defendant from prosecuting an action of ejectment for such 
land, ought not to have been allowed. bid. 


5. Injunctions pending at the adoption of the Code of Civil Procedure, are 
to be proceeded in and tried under the existing laws and rules appli- 
cable thereto ; therefore, 

6. The defendant in such a case hasa right to have a motion to dissolve 
upon bill and answer considered before a replication can be put in. 
Waldrop v. Green, 344. 


7. An injunction against a recovery at law, granted upon a bill which stated 
as grounds for the application, that the title to a horse which the plain- 
tiff had obtained by exchange from the defendant, had failed, and that 
the defendant was insolvent and was seeking to rocover damages from 
him for converting the horse which he had conveyed by exchange to the 
defendant, was granted improvidently, Ibid. 


8. A purchaser at a sale under a trust to pay debts, who is also 
a creditor secured in such trust, cannot enjoin the trustee from 
collecting the purchase money merely because he is a creditor toa 
much larger amount than he is debtor. Such an interference might 
derange or defeat the purposes of the trust. Capehart ». Etheridge, 358. 


9. Under the Code of Civil Procedure, a Judge may, at the instance of the 
defendant, modify an injunction previously granted, without giving 
notice to the plaintiff; but in such case he must found his action merely 
upon the complaint; and cannot consider the answer, or affidavits on 
the part of the defendant. Sledge v. Blum, 274. 


10. Sembdie, that an injunction granted without requiring a bond, is only 
trregular and not void, Ibid, 
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11, Inasmuch as the Code requires injunctions to be issued at the time of 
commencing the action or at any time afterwards before final judg- 
ment; and as by that Code all civil actions must be commenced by 
summons: Held, that an injunction ordered by the Judge upon read- 
ing the complaint, coupled with an order at the same time to issue a 
copy of the complaint, and a summons to the defendant, was irregular 
and premature, and therefore should be dissolved. Patrick v. Joyner, 578, 


12, That a provisienal injunction is granted defore the issuing of a summons 
in the case, is a mere irregularity, which if waived by the defendant, 
the Court will not notice sua sponte. Heilig v, Stokes, 612. 


18, The common injunction (as distinguished from the special) {s directed 
against a party to some suit that involves an equity which it is desired 
to protect ; and therefore does not include a provisional injunction (as 
here) in favor of a creditor, against his debtor and a third person who 
are alleged to be conspiring to defraud him. bid, 


14, Therefore, in such a case the injunction will be continued, if it appesr 
reasonably necessary for the protection of the plaintift’s rights until 
the trial. Ibid. 

See Execotioy, 8. 
IRREGULARITY. ‘ 
Sze Jupemenr. 
JUDGE’S CHARGE. 
Sze CrimyAt Proceepines 9, 11, 15; Conrgssion. 
JUDGMENT. 


1, The judgment to be entered by default against a part of numerous de- 
fendants, others of whom plead or are not taken, is, according to the 
course of the Court, only interlocutory ; therefore, 


2. Where a writ (in assumpsit upon a note) against seven, was returned to 
Spring Term 1867, executed upon jive ; and at the return term, three 
of those taken entered pleas: a judgment final by default was taken 
against the other two: and at the same time, an alias writ was ordered 
against those not taken: Held, upon application by the parties against 
whom judgment had been taken, made at Spring Term 1868, that 
such judgment was irregular; and should have been set aside so far 
as it was final, and allowed to stand as an interlocutory judgment. Dick 
v. McLaurin, 185. 


8. In a case in which, at Fall Term 1863, an entry of “ Judgment” was 
made which was brought forward to Fall Term 1864 and, no Courts 
being held in the county during 1865, on the 8th of March, 1866, (out 

of term time) the notes declared on were handed to the Clerk, who 
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thereupon extended his memorandum above into a formal judgment as 

of Fall Term 1864: Held, 

(a.) That such judgment was not irregular. Jacobs v. H. Burgwyn, 193, 

(b.) That the execution which issued thereupon on the 8th of March, 
1866, was irregular, as being issued upon a dormant judgment, and 
therefore might be set aside, on motion by the defendants, bd. 

4. The assignee of a defendant has no right to have two judgments against 
such defendant set aside on the ground that they were taken upon the 
same specialty. Jacobs v. S. Burgwyn, 196. 

5. No one but the defendant in an execution can complain of a judgment 
for being irregular. Ibid. 

6. The judgments mentioned above are not irregular. Creditors complain- 
ing of them cannot be relieved by motion to set them aside. bed, 

7. A Court after allowing an irregular judgment by default final, taken at 
a previous term, to be amended into a judgment by default and en- 
quiry, has power at the same term to strike out such judgment alto- 
gether, and permit the defendant to plead; therefore, no appeal lies to 
the Supreme Court from such action. Dick v, Dickson, 488. 

8, Judgments can be arrested only for some matter which appears, or for 
the omission of some matter which ought to appear, upon the record, 
State v, Douglas, 500. 

9. A regular final judgment cannot be set aside at a subsequent term, on 
motion, even although it was entered under a misapprehension of 
counsel, Murphy v. Merritt, 502. 

10. An appeal from an order to vacate a judgment, leaves such judgment, 
and any execution issued under it, in full force. Ibid, 

11, Judgments given now are solvable in Treasury Notes of the United 

States. Mitchell v. Henderson, 643. 


See Practice 14, 21, 28, 29, 32, 38; Aprszan 8. 
JUDICIAL SALE. 


1, Although a Court will set aside a sale made under its order, upon its 
being reported, or otherwise appearing, that the highest bid is inade- 
quate ; yet it is not according to the practice in such cases, to accept a 
higher bid tendered by another party since the sale, Woodv. Parker, 879, 

2. The proper order is, to re-open the biddings. bid, 

8. Whenever the Clerk of a Court is appointed to make sales, &c., it is to 
be taken that he is appointed in his official capacity, unless the order 
of appointment expreesly negatives the idea; and for default under 
such appointment the Clerk and his sureties are liable upon his official 
bond, McNeill v. Morrison, 508, 


JURISDICTION. 
1. The Supreme Court has no power to grant a new trial becaus> a ver- 
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dict is found upon isuficient testimony, or against the weight of testi- 

mony. The sufficiency of the testimony offered is a question exclusively 

for the jury. Whether a verdict is against the weight of the testimony 
is a matter exclusively for the discretion of the Judge who presides at 

the trial. State v, Storkey, 7. 

2. Where a note with two sureties, given before May 1 865, was discharged 
by one of them after that time, Ae/d that the County Court had juris- 
diction of a suit for contribution, under the Ordinance of June 1866, 
c. 9. Derosset v. Bradley, 17. 

8. A Court of Oyer and Terminer held in 1868, by virtue of the act of 
1862, (Feb. 9,) and under a cummission from Governor Holden to a 
Judge of the Superior Court, was competent to hear and determine 
cases of crime, State v. Baker, 276. 

4. Wherea Judge of the Superior Court holds a term, it will be taker, 
prima facie at least, that he was authorized so to do, and that it was 
regular, bid, 


JUSTICE OF THE PEACE. 
See Orricers, 1; Larceny, 2; Practice, 14, 15, 19, 20; Wrumuserom 


Sprcrat Court, 2, 4. 


LARCENY. 

1. If a servant entrusted with the custody of goods by his master, fraud- 
ulently take them to convert them to his own use, he is guilty of 
larceny. State v. Jarvis, 556. 

2. Justices of the Peace have no jurisdiction of larceny. This offenee re- 
mains under the cognizance of the Superior Courts. bid. 


See Witmineton Speciat Court. 


LEGACY. 

1, A clause in a will providing—“‘and should there be anything at my death 
undivided, it is my will that it be sold and equally divided among my four 
sons after paying my funeral expenses and all just debts,”—in a ease 
where the residue consisted of a considerable amount of money and 
choses in action, and an inconsiderable amount of other personal prop- 
erty, disposed of the whole of such residue. Hogan v, Hogan, 222. 

2. A legacy of $100 to A B, “‘to pay her debts, and for her support as she 
needs,” does not warrant an executor in seeking ont such debts, 
paying them off, and retaining the amounts upon a settlement with the 
legatee, Ibid, 

3. A testator bequeathed to a certain boy $2.000, to be put at interest for 
the purpose of educating him; and having survived the making ef his 
will twelve years, the boy (who in the interval had received little or no 
education) at his death was a married man of about twenty-four years 

‘ of age: Held, that the legatee was entitled to the legacy, and that the 
fact, that during his boyhood he refused to go to school, madie ne dif- 


ference. Redmgnd v, Burroughs, 242, 
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4, By will made in 1854, A. J. Spivey gave certain real and personal estate 


to his wife for life, and then to a niece. The niece died in 1864, and 
Mrs. Spivey in 1867: By will, the niece gave “to the children of my 
brother Stephen W. Britton and of my sister Mary F. Miller, all of my 
property of every description, to them and their heirs forever:” At 
the death of the niece, her brother Stephen had one child, which died 
before Mrs. Spivey: A year or more after its death, and before the 
death of Mrs. Spivey, another child was born to Stephen: Held that— 


(a.) The children of Stephen and Mary took per capita, 
(b.) The estate of the niece in possession, was to be divided amongst 


such of the children of Stephen and Mary as were in being at her 
death; and her interest in the estate of A. J. Spivey, was to be 
divided amongst such of those children as were in being at the death 
of Mrs. Spivey. . 


(c.) The interest of the deceased child of Stephen devolved at its death. 


upen its father, and was not divested out of him by the birth of the 
second child, more than ten months after such death, (Rev. Code, ch. 
88, Rule 7.) 


(d.) The rule that remainders given by will to members of a class, vest 


only in such as compose the class when the particular estate falls in, 
applies as well to gifts disposing of remainders previously created, as to 
gifts which create remainders. Britton v. Miller, 268. 


5. In construing a will, the chief object being to ascertain the meaning of 


the testator, words may be supplied or abstracted, grammatical ar- 
rangement disregarded, and clauses transposed; Zayloe ». Johnson, 381. 


6. Therefore, Where the context requires’ it, ‘* oldest” may be read “ young- 


est.” Ibid. 


7. Where a testator in 1861, provided that “‘ Hellen” should “ receive $2,000 


less than either of my other two children,” out of an estate consisting 
of lands, slaves, &c., Held, that the amount at present, by which Hel- 
len’s share is to be diminished, is to bear such proportion to $2,000, as 
is borne by the present value of the estate (reduced by the results of 
the war) to such value in 1861, bid, 


8. Provisions, that upon the marriage of the testator’s second daughter, her 


share should be taken out and allotted to her; and if either of the three 
youngest children, of whom the daughter was one, should die before 
the time appointed for the division of the estate, the survivors should 
inherit her share,—did not operate to give such daughter's share to the 
survivors, upon her death after marriage, although in fact, there had 
been no division of the estate. bed. 


9, When a testator directed a division of his estate upon a certain contin- 


gency, and that a particular share thereof should thereupon be regard- 
ed as realty, Held, that such share was to be so considered from the 
happenning of such contingency, even although there was no division. 
Ibid. 
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10. A legacy of $20,000 to the testator’s widow,—upon a survey of the 
whole will and the state of his family and estate at his death,declared 
to be a charge upon the whole estate and also upon the yearly pro- 
duce of the land of his former wife, until the legacy is discharged or 
her children come of age ; and in this latter respect, such children put 
to an election between their interest under the will, and their interest 
as heirs to their mother. Mitchener v, Atkinson, 585. 

{The former decree in this case modified. See Phil. Eq. 23.) 

11. General pecuniary legacies are not chargeable upon or to be preferred 
to, specific devises of land, although the latter be found in a residuary 
clause which also includes personalty. Robwmeon o. McIver, 645. 

12. A legacy in contemplation of emancipation and removal, to one who 
was a slave when the will was written, is valid ; and a bequest made in 
trust for the removal of such slave, with balance if any to him, is, 
under the results of the war, payable to him without abatement. 
Ibid, 

13. An Executor, not expressly charged with such, has no official duty in 
connection with bequests of annuities charged upon land. bid. 

14. ‘Uponjthe death (before the testator’s) of # residuary legatee, (a nephew 
and one of the heirs of the testator the real and personal estate given 
to him lapses for the benefit of the testator’s heirs and next of kin, 
Ibid. 

15. In case of such lapse, an annuity charged upon the land in favor of one 
of the heirs will abate pro rata, Ibid. 

16. The expression “ lawful heirs,” in a will, applied to describe those who 
are to take ja bequest of personalty, means such as take that sort of 
property in cases of intestacy. Nelson v. Blue, 659. 

17. Personalty given by a testator who died in 1854, ‘‘ to be equally divid- 
ed among all my lawful heirs,” in a case where there were no lineal 
descendants, and the next of kin are nephews and neices together with 
the'children of a deceased nephew ; is to be confined to the nephews 
and neices. Ibid, : 

[Norz.—Since then aliter, by Act of 1862-'3 ch. 49; and Act of April 6, 

1869, “‘ Estates of deceased persons.” 


LEGAL TENDER. 


Where a vendor of land filed a bill for a speeific performance of the con- 
tract, alleging that the vendee had contracted to pay specie, but had 
prevailed upon the sheriff (who had in his hands an execution for the 
money with instructions to accept specie only,) by menaces of an ap- 
peal to the Military, to receive currency ; Held, that the contract to pay 
specie having been merged in the judgment, the latter was satisfied by 
the action of the sheriff, and therefore that the vendee had already com- 
plied with his contract. Gibson o, Foard, 103, 

(As to the rights of the plaintiff against the sheriff, Quaere,) Ibid, 





















































LIEN. 


The dill given to creditors, “without obtaining judgment at law,” by the 
Ordinance of June 16th, 1866, sec. 18, creates a right, whether it be a 
lien or merely a /is pendens, in favor of such creditors, from the time of 
filing, which is not disturbed by the fraudulent vendor’s subsequent 
bankruptcy. Carr v. Fearington, 560, 


LIS PENDENS. 































See Lien. 
MANDAMUS, 


One who applies for a Mandamus to compel his induction into an office; 
must show affirmatively that he is entitled to hold such office. Worthy 
v. Barrett, 199. 


MARRIAGE. 


The prisoner and a woman offered as a witness in his behalf having lived 
together as husband and wife while they were slaves, and having sub- 
sequently observed the ceremonies required by the Act of 1866, ch. 
40, s. 5: Held that they were legally married, and her testimony prop- 


erly excluded, State v. Harris, 1. 
See MIScEGNATION. 


a ee 





MARRIED WOMAN’S SEPARATE ESTATE. 
See Hussanp anv Wirs, 1. 
MARSHALLING. 
See Execution, 2. 


MILITARY ORDERS. 
} See Insuncrion, 1. Mitchell v. Henderson, 6438, 


MILLS. 
1. Instructions to a jury, that if a plaintiff sustains no injury from the 
é 


ponding of water upon his mill wheel, still he is entitled to nominal 
damages, are correct. Little v, Stanback, 285, 

2. Where a petition under the statute [Rev. Code, ch. 71, s, 8,] for damages 
caused by the erection of a mill upon the stream below, described it 
as a “grist mill;” without calling it a pudic mill, or a grist mill grinding 
for toll, held, to be sufficient, bid. 

3. The mere raising of a stream within its banks, although it is not thrown 
out of them, is sufficient to support an action for injury to land through 
which it runs. bid, 


MISCEGENATION. 
The provisions of the Act. (Rev. Code, c. 68, 8. 7,) declaring intermar- 
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1, 


1, 


to 


Be 


2. 


MORTGAGE. 


riages between whites and persons of color to be void, are still in force 
in this State; not having been affected by recent changes of the Con- 
stitution of the State, or of the United States; or by the Civil Rights 
Bill. State v. Hairston § Williams, 451, S. P. State v, Reinhart §& Love, 547, 


A provision, in a mortgage deed conveying various articles of real and 
personal estate, that when any amount, or any note, is due, the mort- 
gagee shall cal] on the mortgagor for the same, and if payment be 
made, nothing shall be done, otherwise the mortgagee shall advertise 
and sell enough to pay what is due, and the mortgagor shall direct 
what shall be sold,—is a suflicient power of sale. Hyman v, Devereux, 624. 
Where a mortgage contains a provision like the above, it is not accord- 
ing tothe course of Courts of Equity to interfere with a proposed sale 
in compliance with the te1ms of the deed; especially where the 
security is deficient in amount, and the mortgagor probably insolvent. 
Ibid. 

The assignee of a bond secured by mortgage, is entitled (nothing 
nore appearing) to the benefit of the mortgage. bid. 

If a bond secured by mortgage be renewed, the new bond retains the 
same security. did, 


NATURALIZATION. 


The act of Congress of the 10th of February 1865, on Naturalization 
by the expression “Any woman who might lawfully be naturalized 
under the existing laws,”—means only, any woman, being a free white 
person, and not an alien enemy ; therefore, where a descent was cast upon 
the 20th of May 1863, a woman who in 1857 had married in Ireland a 
naturalized citizen of the United States, could inherit, although she 
had always resided in Ireland, and continued to do so until after the 
descent cast. Kune v. McCarthy, 299. 


In the same act, the expression, ‘Married or who shall be married to a 
citizen of the United States,” casts a descent in the above case, upon @ 
woman who, having been born an alien, im"1851 married another alien, 
who declared his intention to become a citizen in 1853, and was natur- 
alized in 1856. 


NEGLIGENCE. 


Where the defendants, who were engaged in the manufacture of salt- 
petre up to the 14th of April 1865, at the discontinuance of their 
operations, left some of the liquid of which saltpetre is made, in troughs 
and hogsheads, covered with beards, and enclosed by a sufficient fence, 
and three months thereafter the plaintiff's cattle wandered into the 
enclosure, drank of the liquid, and died from the the effects thereof, 
Held, that the question of negligence on the part of the defendants, did 
not arise. Morrison v. Cornelius, 346. 

if a party injured have contributed to the injury, be cannot recover dam- 
ages on account of it. hid. 
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3. The act of May 26th 1864, by which persons “while engaged in the man- 
ufacture of saltpetre” are required “‘to enclose their works with a good 
and lawful fence,” under penalty of double the value of all cattle that 
are destroyed by the liquid saltpetre, does not apply after the opera- 
tions are discontinued. Jig 


See Pustuic Law, 2. 
NEGOTIABLE PAPER. 


Endorsements by third persons of a note payable by A to B,—if made at 
the time of its execution, bind them, according to the intention of the 
parties, either as joint principals or as sureties. Baker v. Robinson, 191, 


NUL TIEL RECORD. 


The issue nud tiel record, includes two questions ; one, of fact, from the de- 
cision of which in the Court below there is no appeal, the other, of 
law deducible from such fact, from the decision of which below there 
is an appeal. Sinpson v. Simpson, 534. 


OFFICERS. 


1, A Justice of the Peace has no power to depuée a special officer to execute 
civil process, Marsh v. Williams, 371. 


2. The right of a de facto officer to hold his office, cannot be questioned col- 
laterally—as, here, by objecting to an answer purporting to have been 
sworn to before him. Culver v. Eggers, 630. 


See Constitution 7, 8, 9, 10; Mampamus; Taxes. - 


ORDINANCES. 


1. A note given to C in 1866, by A as principal, and B as surety, in payment 
for certain notes made in 1864 by B to C, which in 1866 were purchas- 
ed by A from C, is a mew contract by A and B, and not one “‘ in renewal 
of or a substitute for” the contracts of 1864, within the 5th section of 
the Ordinance of March 14th, 1868. Hood v. Froneberger, 35. 


2, A surety to a note made in 1861 having paid it off in 1866 ; Held, that his 
claim on that account against his principal was not included in the 
Ordinance of June 1866, which conferred exclusive jurisdiction on the 
Superior Courts in regard to a}i actions on contracts made prior to May 
1, 1865. Sims#th v. Moore, 138. 


See Jurispiction 2; Lien; Stay Law; Winow 4. 


PARENT AND CHILD. 


Although the law allows to a person in loco parentis the broadest latitude in 
governing, it is not necessary to prove express malice on his part in 
order to convict of murder, if the facts show such cruelty and inhu- 
manity in-whipping, as exclude the idea of passion. State v, Harris, 1, 


See Apprentice 1, 
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PARTNERSHIP. 

1, Where some of the executions were against a firm, and others against 
0., one of its members, Held, as the property sold was firm property, 
and insufficient to satisfy the former class of executions, the money 
should be divided pro rata amongst those, in exclusion of the latter 
class; Roberts v. Oldham, 297. 

2. Also, that the fact that one of the firm creditors was secured by a mort- 
gage upon the separate property of O., had no effect in postponing his 
right to the proceeds in the hands of the sheriff. Ibid. 

3. Where an oral contract .was made with the three members of a partner- 
ship personally, Held, that they could recover upon it in their joint 
names, without regard to the style of their partnership, although this 
had been set forth in the writ. Palin v. Small, 484, 

4. In an action for the value of lumber delivered by a firm, the acceptance 
thereof by the defendant is evidence of privity of contract between the 
parties. Broaddus v. Evans, 633. 

5. One partner cannot, without the consent of his co-partner, agree to re- 
ceive payment for goods sold by the firm, in debts due by himself indi- 
vidually. bid, 

PLEADING. 

1, Debt is the proper form of action upon a bond for the payment of a 
specified sum of money “ in specie or its equivalent,” where the plain- 
tiffs seeks to recover the sum specified, Rhyne v. Wacaser, 36. 

2, Wire the existence of a fact at a particular time is important to a party, 
he must make a distinct allegation in regard to it in his pleading. 
Donnell v. Cooke, 227. 

8. Parties seeking to be excused from the ordinary consequences of their 

* action, by reason of special circumstances, must exhibit candor and 
particularity in their statements concerning it. bid. 

4, The right of a plaintiff to relief must always be limited by his own state- 
ments in the pleadings of his grounds for complaint. Love v. Cobb, 
324, 

5. The “ Act to suspend the Code of Civil Procedure in certain cases,” rat- 
ified March 16th, 1869, does not repeal §116, C. C. P., so as to allow of 
“pleas”? without verification, Haywood v, Bryan § Sugg, 521. 

See Pustic Law, 3. 
PRACTICE. 

1. The evidence being closed on both sides, upon the defendant being per- 
mitted to recall a witness to explain a part of his testimony, it is with- 
in the discretion of the Judge to forbid the examination of the witness 
as to new matter. State v. Harris, 1. 

2. After a nol. pros. had been entered as to one of several defendants, upon 

motion by the respective parties remaining, material amendments were - 
allowed to each : Held, that any question as to costs upon the process 
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against the defendant discharged, should have been settled at the time 
of such allowance; and that upon such question being raised after final 
judgment for the demand and costs, it will be presumed by the Court 
to have been settled. Bynum v. Daniel, 24. 


8. An objection that the plaintiff should have filed a special instead of a 
general replication, comes too late after verdict. (Rev. Code ch, 3, s. 
5,) Parish v. Wilhelm, 51. 

4. Counsel have no right during the argument of a case to make observations 
upon the fact that the other party to the cause has not come forward 
as a witness therein. Devries v. Haywood, 53. 


5. Actions pending at the time of the ratification of the Code, are to be pro- 
ceeded with and tried under such laws and rules then existing as may 
be applicable : therefore, in such actions a “ counter-claim” is not ad- 
missible. Teague v. James, 91. 

6. Suits pending at the time of the adoption of the Code are to be proceed- 
ed in and tried under the then existing laws and rules applicable 
thereto; therefore, in an ejectment which was then pending the defen- 
dant has no right to have relief because of a ‘‘ counter-claim” under a 
bond for title from the plaintiff. Gaither v. Gibson, 93. 

& 7. The word “actions,” in the first line of paragraphs 3 and 4, in ( 8, of the 

Code of Civil Procedure, is in the objective case, and is governed by 

the preposition “ to,” in the first line of the section; therefore the 

words “but such actions” must be supplied in each paragraph im- 

mediately preceding the verb “ shall be governed,” in the fifth line of 

the former, and the fourth line of the latter paragraph. M@mith v. Me- 


| Rwaine, 95. 
: , 8. Actions commenced after the adoption of the Code upon contracts not 
embraced in the Stay Law Ordinance, must be brought before the 
Clerk. Ibid. . 


9. Actions upon contracts entered into before the ratification of the Code 
must be returned before the Clerk. Swepson v. Harvey, 106. 


10. Where, at the time that a motion for a procedendo to the County Court 
was made in the Superior Court, the motion should have been granted, 
and in the interval between that time and the time when the case was 
decided in the Supreme Court, the County Courts had been abolished : 
Held, that as the Court was not informed whether the record of the case 
had been transferred, the only order practicable was, that the case be 
remanded to the Superior Couft, in order that the plaintiff might take 
such steps as he might be advised. Aycock v. Harrison, 145. 


11. Causes under the Code cannot be “* set for hearing and transferred” to 
this Court ; they can come up only by appeal. Wadsworth v. Davis, 251. 


12. As the Code of Civil Procedure does not provide for the writ of Recor- 
dari, until further legislation the Courts must be governed in respect 
to that writ by the rules of the Common Law. Marsh v. Wiliams, 371, 























710 








INDEX. 





13, 


14, 


16. 


16, 


17. 


18. 


19, 


21, 


22. 


23. 





Suits pending at the time of the adoption of the Code of Civil Proce- 
dure are not governed in practice by such Code ; therefore any set-off 
claimed by a defendant therein must be a legal one, and such as could 
have been enforced in Courts of law heretofore. Valentine v. Holloman, 
475, 


A judgment given by a magistrate in one county cannot be docketed 
in another, unless previously docketed in the former county ; and what 
is allowed to be docketed in the latter county is, the transcript of 
judgment as docketed in the former. McAden v, Banister, 478. 


Where a docketed judgment is relied upon as authority for an arrest of 
the person by process of execution thereunder, it is necessary that the 
affidavit and order of arrest in the Court of the Magistrate shall be 
docketed with the judgment. Aliter, if such judgment is to be enforc- 
ed by execution against land only. bid. 

Upon an appeal from an order of the Clerk, to the Judge, the latter may 
hear any evidence that would have been competent before the former, 
although in fact not introduced. did. 

In a case where the question before the Clerk (or Judge) of the second 
county, is as to the right to issue process of execution against the body 
of the defendant, it is not competent for him to hear parol evidence, 
to show that an affidavit and an order of arrest were in fact made be- 
fore the magistrate in the first county, although the transcript shows 
none, bid. 

The judgment as actually docketed is the only authority for the exe- 
cu named; the form of the docketed judgment depends upon that 
of the transcript actually sent. did, : 

A judgment may be properly docketed from the original papers before 
the magistrate, instead of from a transcript of them. did. 


. Amendments of the judgmeut before the magistrate, or of the transcript, 


can be made only before the tribunal which rendered the one, 
or issued the other. bid. 


Where a Sheriff has notice that there is a dispute as to his right to col- 
lect from the defendant certain money, and afterwards pays such 
money to the plaintiff, pending the controversy: Held, that upon its 
being decided that such money was improperly collected, the order to 
return it to the defendant, is properly directed to the Sheriff. Jdid. 


Writs of summons issued in January 1869, should have been returnable 
before the Clerk, and therefore if made returnable before the Judge 
at Spring Term 1869, on motion by the defendant to that effect, 
should have been dismissed. Since then the act of April 1 1869, “ to 
amend certain irregularities” &c., allows such errors to be cured by 
amendment &c. Johnson v. Judd, 498. 

If a jury decide correctly a question of law improperly left to them 
by the Court, the verdict cures the error of the Court. Glenn v. R. R. 
Co., 510. 
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24. Where the case transmitted to this Court shows that one party, in 
order to establish his title to land, tendered evidence of a parol Jease 
thereof, and that it was rejected by the presiding Judge: Held, that it 
will not be presumed, in the absence of any reason assigned, for the 
purpose of supporting the ruling below, that the lease was one which 
the Statute of Frauds requires to be in writing. Brown v. Washington, 
514. 


25. In order to make out error in the direction of the Judge below, it is 
not necessary to show that the evidence excluded would have made 
a good case for him who offers it—but, that by its exclusion he was 
prevented from developing his case. Ibid. 

26. A Judge is not bound to follow the very words used by counsel in a 
prayer for instructions, provided that he is substantially correct in the 
language which he does use. State v. Brantley § Watkins, 518, 

27. Where a lost execution was alleged to be a link in the title of a plain- 
tiff in ejectment: Held, that such fact did not render an application 
under an independent motion, made without notice to the other party, 
a correct method of supplying the loss ; also, that what was required of 
the plaintiff was only, to notify the defendant that on the trial of the 
ejectment the loss would be proved, and on doing so, to prove its con- 
tents by parol. Stanly v, Massingill, 558. 

28. Where a judgment by default has been taken against a principal and his 
surety, the fact that no process in the suit had been served upon the 
the former, affords no ground for vacating such judgment as against 
the latter. Mason v. Miles, 564. . 

29. Under the new practice in this State, by analogy to the old, relief 
against a judgment, sought because the defendant had not been served with 

process in the case,is not to be made the subject of a quasi equitable 
proceeding, but must be applied for by a motion incidental to the 
judgment impeached. bid. 

30. Where a prima facie case is made, either upon affidavit or other sufficient 
proof, arule nisi is granted, as of course. Schenck Ex parte, 601. 

31. Certain expressions in an affidavit—relied upon as impairing its effect, 
Held to be surplusage. Ibid, 


32. The provision of the Code C. P. giving plaintiffs having judgment, three 
years in which to issue execution, applies to judgments pending at its 
adoption: therefore, a plaintiff in such a judgment which at the time of 
application was more than a year old, had a right to have it docketed. 
Harris v. Hill, 653. 

33. Quere, whether a.creditor by prior docketed judgment, who places his 
execution in the Sheriff's hands after a sale, can intercept its proceeds, 
to the prejudice of creditors by subsequent docketed judgments, whose 
executions were in the Sheriff's hands at the sale? bid, 


See Appgat; Arrest; Equity; Ixsusction; Jupement, 1; Jopictan 


Sates; Pieapine; Process; Retvry, 1; Wivow, 3. 
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PROCESS. 

Writs signed m blank by Clerks, and handed to Attorneys for their use, if 

subsequently filled up by the latter are regular and sufficient writs. 

At all events, such writs when returned and received by the Clerks are 

regular as against them. Prosecution bonds taken by the Attorneys in 

such cases are as if taken by the Clerks, and will prevent the incur- 

ring of the penalty for not takizg such bords, even although not 
returned at the first Coart with the writ. Croom v. Morrisey, 591. 


PROSECUTOR. 
Sze Costs. 
PUBLIC LAW. 
1, A Lieutenant and a Private in the army of the United States, who by 
command of their Captain, took from a citizen on the 17th of May 
1855, two horses, were thereby guilty of a trespass. Wilson v. Frank- 
lin, 259, 
2.. Where an officer in the military service of the Confederate States, 
J whilst absent from such service contracted with a Rail Road Company 
to transport him to the headquarters of the army in order to report to 
the Commander-in-Chief, and received personal injury on the route by 
the negligence of such Company; Held, that because then and there 
engaged in an act of hostility to the United States, he was not entitled 
to recover damages, Turner v. North Carolina Rail Road Co,, 522. 
8. Such defence arises upon the plea of the General Issue. bid. 
See Coytract, 1; Emanctpation. 
RAPE. 
"See Evipence, 2; INDICTMENT. 
RATIONAL DOUBT. 

1, Upon a trial for murder, the fact of killing with a deadly weapon being 
admitted or proved, the burden of showing any matter of mitigation, 
excuse or justification is thrown upon the prisoner. State v. Willis, 26. 

2. It is incumbent on the prisoner to establish such matter, neither beyond a 
reasonable doubt nor according to the preponderance of testimony, but, to the 
satisfaction of the jury. Ibid, 

RECORDARI. 
See Practice, 12. 
REGISTRATION OF DEEDS. 
See Inprans, 1. 
REPLEVIN. 

1, A judgment in an action of Replevin, brought under Rev. Code, ch. 98, 
for the penalty of the bond given by the defendant according to the 
provisions of 4 4, without a previous judgment against the defendant, 
as at common law, is erroneous, Scott v, Elliott, 215, 














t 








INDEX. 713 





2. In such case the judgment should be, that the plaintiff recover the thing, 
and in case it cannot be had, then the value assessed ; and also damages 
for the caption and detention, with his costs; and, superadded thereto, 
a judgment against the defendant and his sureties, for the penalty of 
the bond, to be discharged by performing the former judgment, bid. 

8. The value should be assessed as at the time of the trial, and not at that 
of the caption. bid. 


4. Itis erroneous to assume that six per cent, is the proper measure of 
damages in such case; it might be more, or less. bid. 

5. Semble, that the judgment in such cases should not include a sheriff 
who has been fixed as special bail of the defendant, but that he is to be 
reached by sei. fa., and entitled to surrender his principal in discharge 
of his liability. bid. ; 

6. The provision in the Act, that Replevin may be maintained against per- 
sons in possession, wherever Trover or Detinue will lie, is not universal, 
but sub modo only, reference being had to the different natures of the 
actions spoken of. bid. 

7. Where the defendant in a writ of replevin was not in possession of the 
thing sued for at the time the writ was issued, and refused to give 
bond, no recovery can be had against him. Myers v. Credle, 504. 

8. Third persons, who after the issuing of a writ of replevin come forward 
and give the bond and receive possession of the thing sued for, from 
the plaintiff, are not liable to a recovery in such action. bid, 


RETURN, 


Where a ven. ex., was returned to August Term 1866 of Wayne County 
Court endorsed “No sale on account of the Stay Law ;” Held, that such 
was not a due return ; also, that the plaintiff in the execution was enti- 
tled to have another writ of ven. ex. issued from the August Term. 
Aycock v. Harrison, 145. 


See Execution, 8; Suentrr, 1. 


SALES. 


See Staves; Contract. 


“SCALE.” 


1. The Constitution of the United States does not forbid a State from 
altering the rule of evidence which heretofore excluded parol evidence 
offered to contradict or vary the terms of a written contract. Robeson 
v. Brown, 554, 


2. The rule for applying the Scale, under the ordinance of Oct. 18th 1865, 
and the acts of 1866, cc. 38 and 89, is: 

(a.) Money contracts are presumed to be solvable in Confederate money, 
and the value thereof must be estimated by the jury in coin according 
to the legislative scale, and then the depreciation of United States 
Treasury notes must be added to the amount as estimated in coin: 
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(This division applies only to contracts where Confederate money was 
the consideration. ) 

(b.) In all other cases of contracts, the value of the property or other 
consideration, may be shown in evidence, and the jury must estimate 
such value in U. 8. Treasury notes, bid. 


See Assumpsir. 
SCIRE FACIAS. 


The plaintiff in a Sci. Fa. under sec. 29, ch, 45 of the Rev. Code, must show 
himself to be the party aggrieved by the default in question: Therefore, 
where the defendant therein pleaded mud tie record, and the presiding 
Judge, haring found that the writing upon record was as follows; “that 
the defendants [to the original suit] are the tenants of the plaintiff 
[therein], and are guilty of the trespass declared upon in the declara- 
tion of ejectment, and assess the plaintiffs damage to a penny, and 
that the Clerk’s office have judgment and execution for the plaintiff's 
costs ;” thereupon, also found the isswe in favor of the plaintiff in the 
sci, fa. : Held, to be error, as the record showed no judgment in favor 
of such plaintiff. Simpson v. Simpson, 534. 


SELLING ROSIN IN WILMINGTON. 


The penalty for selling rosin in Wilmington without having it weighed, 
given by act of 19th March 1869, is not incurred where the rosin when 
sold was in transitu from Wilmington to New York, although the 
parties to the sale were both at the time in Wilmington. Atkinson ce. 
Williams, 592. 


SETTLEMENT. 
See Bastarpy 4. 
SHERIFF. 


Where one who had been arrested under a capias ad respondendum, escaped 
from the sheriff, and the latter by his return negatived any idea that he 
intended to become special bail for the party escaped, Held, that the 
sheriff and his sureties were liable upon his official bond for such es- 
cape, and that the measure of damages, was, not the debt and interest, 
but such actual damages as the plaintiff had sustained. Lusk v. Falls, 
188, 


See Constitution 7, 8, 9; Taxes; Practice 21. 
SLAVES. 


The sale of a slave in September 1864, in North Carolina, constituted ¢ 
valuable consideration for any promise made to pay for the same. Har- 
rell v, Watson, 454. 


SPECIFIC PERFORMANCE. 


1. Where a part of the consideration for a contract to sell land made in 
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March 1865, was a sum in Confederate currency, which was not paid, 
and before the contract was completed, that currency had become 
worthless, Held, that the purchaser was not entitled to a decree for 
specific performance. Love v. Cobb, 328, 

Where one bargains for land of another who (as he knows,) has only 
an equitable title, Held, upon the latter being unable to procure a title, 
by the refusal of Ais bargainor, that he is not bound to a specific per- 
formance of his contract. Ibid, 

Specific performance will not be decreed, where, in the nature of things, 
the only effect of the decree will be to imprison the defendant per- 
petually. did, 

Equity will not enforce the specific performance of a coutract unless it 
be practicable, and unless the party seeking relief show that in reason- 
able time he performed his part of the contract, or at the time of seek- 
ing relief is able and ready to do so; nor will it rescind a contract 
otherwise valid, because subsequent events have so materially changed 
its operation as to render it hard and oppressive upon one of the par- 
ties ; therefore, 

Where in 1863 one agreed, for a sum in Confederate money, to sell land 
to another, &c., and to relieve the land from a dower estate; anda 
deed for the land was then executed and a partial payment made; 
Held, that upon the former party’s delaying to tender a deed for the 
dower right until 1867, he could not compel the latter to specifie per- 
formance of his part of such contract ; also, 


That he had no right to ask for a rescission of the contract. Addington 
v, Setzer, 389. 


7.. Semble, that a bill for the specific performance of a contract to convey 


See Constitution ; Luprisonment For Dest, 1. 


land cannot be sustained by a vendee, where the memorandum in 
writing relied upon, identifies the tract merely as “a certain tract of 
land where he [the bargainee] now lives,” and the bill avers that such 
tract was sold, fraudulently, as containing 328 acres, but in truth con- 
tained only 100 acres, and thereupon proceeds to ask an account of 
what has been paid by the plaintiff, and a conveyance of the 
100 acres, with compensation; the principle of the class of cases 
nearest to this being, that a vendor may ask for specific performance 
offering compensation for a failure in the title to some small and imia- 
terial part of the land, Culver v. Eggers, 630. 


See Lega TEenpER. 
STAMPS. 
‘See Fravp 3. 
STATUTES. 
The comma, at the end of the word “ store,” in section 2, of Rev. Code, 


ch. 34, is a misprint; the enrolled bill in the office of the Secretary of 
State has no such comma, and thus shows that the word is used as an 
adjective, qualifying the word “house” which follows, State v, Pulley 8, 
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STATUTE OF FRAUDS. 


1, A promise by a third person to answer for the debt of another which 
other is not thereupon discharged from all liability—is within the 
Statute of Frauds, and must be in writing. Combs v. Harshaw, 198, 

2. That there is a consideration for such promise, does not affect this: 
rule, Ibid 

8. Where there is a valid contract for the sale of land betwixt A and B, as 
principals, Held, that C cannot be substituted to the rights or duties of 
either party without an agreement in writing. Love v. Cobb, 824. 

STATUTES OF LIMITATIONS. 

The land of a feme convert having been conveyed without her privy examin- 
ation, Held, that there was no adverse possession as against her issue, 
until after the death of the husband. Kincade v, Perkins, 282. 

The Statute of limitations, in actions upon unsealed contracts, has been 
suspended since September Ist, 1861, and, by present legislation, is to 
remain so until January Ist, 1870. Johnson v, Winslow, 552. 

See Arracument, Corporation ; YEAR’S Provision. 
STAY LAW. 

1. The Stay Law, contained in the Ordinances of June 1866 and March 
1868, impairs the obligation of contracts, and is therefore void. Jacobs 
v. Smallwood, 112, Rives v. Williams, 128, Holt v. Iseley, 129, Swepson v. 
Chapman, 130, Tate v, Estes, 130, Grier v. Bysaner, 131, 

2. The act of March 16th 1869, (Stay Law) does not profess to authorize 
the continuance of causes then pending on issues regularly joined upon 
the ordinary pleas for delay. Greenlee v, Greenlee, 593. 

See Return. 
SUBROGATION. 

See Deviss 1. 
SURETY. 

Where two sureties on a note to a bank, agreed, after the insolvency of their 
principal, to employ a broker to buy notes of the bank to an amount 
sufficient to pay the debt, and one of them paid the broker for notes 
purchased by him, and discharged the debt: Held that he could main- 
tain an action on the case against his co-surety for contribution. 
Derosset. v. Bradley, 17. 

See Onpinances, 1, 2; Creprror a np Surety. 


TAXES. 

1. The duty of collecting taxes, although in this State ordinarily discharg- 
ed by sheriffs, is not incident to their office as such, and so does not 
terminate with the termination of such office: Perrg . Campbell, 257. 

2. Therefore, one who is specially deputed by a sheriff to collect taxes, con- 

tinues to be a deputy for that purpose after a resignation by his princi- 
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pal; and the sureties upon his bond are liable for the money by him 
collected after that time. bid. 


TENANCY. 
See “CROPPER.” 
TORT. * 


A purpose to damage does not make an act, otherwise lawful, tyurious in a 
legal sense. Thornton v, Thornton, 211. 


See Mitts 3. 
TRESPASS. 


An officer having two executions against the plaintiff and his father, and 
another execution against the father alone, levied on three horses be- 
longing to the plaintiff, as the property of the father ; the plaintiff off- 
ered to pay off the executions against himself, but the officer refused to 
receive the money, and proceeded to sell the horses: Held, that the 
officer became a trespasser ad initio, and was liable in an action of tres- 
pass, for the value of the two horses last sold. Parrish v. Wilhelm, 50. 


Trespass for mesne profits cannot be maintained by the lessor of 
the plaintiff in a previous ¢ectment, unless he go into actual possess- 
ion of the premises after their recovery in such previousaction. Stan- 
ed v, Calvert, 616. 

Neither confession of lease entry and ouster in the previous action, nor the 
fact that pending such action the plaintiff's interest in the premises 
was destroyed, affects this rule, bid. 

Sex Pusuic Law, 1. 
TRUSTS AND TRUSTEES. 
See ConreperAte Money; Devise 6,7; Emancipation 5; Fravp; 
MorTGaGE, , 
USORY. 


See Bitt to Perpetvare, &e., 1. . 
VEN. EX, 


The fact that the older writs of Ven. Ex. are affected by the Stay Law, in a 
case where the property levied on was sold by writs not so affected — 
does not change the rule that the proceeds of sale by a Sheriff are to 
be applied to the oldest execution in his hands. Dunn v. Nichols, 107. 


The Fi. Fa. clause attached to a writ of Ven. Ex. has not the force of an 
alias Fi, Fa., but is dependent upon the result of the sale under the Ven.. 
Ex.; When, if such sale be insufficient for the purposes uf the execution, 
it for the first time becomes operative. bid. 


Where personal property was sold under a junior execution, before it was 
known what would be the result of a sale undera Ven. Ex. of older 
date, levied on land, Held, that its proceeds were appropriated to such 
execution, Ibid, 

See Execution. 
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WASTE. 


Semble, That, in analogy to the case of mines already opened, it is not waste 
for an occupant to continue to make brick on premises used for that 
purpose when the occupancy commenced, Sledge v. Blum, 374, 


WIDOW. @ 


1. A testator having given to his wife, besides other property, one half of 
his land, and to a daughter the other half, (with certain certain slaves, 
emancipated at the time of the testator’s death,) and having provided 
that his debts should be “‘ paid out of the funds raised off the property 
given to his wife. Held, as the daughter had died in the testator’s life- 
time, and the personalty had been exhausted, that her /apsed land should 
next be applied to the payment of debts. Gudley v. Holloway, 84. 

2. In such case, if it becomes necessary to resort to the land devised to the 
wife, she is entitled, under Rev. Code, ch. 118, s. 8, to one-third of the 
whole of the realty for life, as if the husband had died intestate. bid. 

3. The entry of a dissent by the widow, is an incident to the jurisdiction of 
Probate, and as this jurisdiction has been conferred upon the Clerk of 
the Superior Court, the widow’s dissent is to be made and entered in 
his office. Ramsour v. Ramsour, 231. 

4. The sale spoken of in the.Ordinance of March 5th, 1868 (c. 40, s. 2) is a 
sale for the benefit of the creditors or heirs of the testator, and not 
one by the widow for the benefit of her creditors. bid. 


5, In a case where it appeared that the widow, as general. devisee under 
her husband’s will, had conveyed a large part of the land in trust for 
‘payment of her own debts, and afterwards, under the Ordinance above 
mentioned, bad dissented and was seeking to have dower therein ; 
Held, that she was entitled to dower ; and a/so, that the trustee in the 
deed was not a necessary party to ber petition. bid. 


5. A widow who is entitled to dower, can ordinarily exercise no right over 
the land until her dower has been assigned. Webbe. Boyle, 271. 


WILL. : 

1. Where a testator leaves two wills, that of later date not expressly revok- 
ing the former, and the former is propounded for probate; Held, to be 
proper for the Court to leave to the jury the question, whether it was 
the intention of the testator that the former paper-writing should be 
his will. Fleming v. Fleming, 209. 

2. A will is to be construed not only by its language, but by the condition 
of the testator’s family and estate. Lassiter v. Wood, 360. ° 

3. Where a general purpose can be gathered from a will, particular disposi- 
tions in conflict therewith, must give way. did. 

See Wiwow I, 2. 


WILL—NUNCUPATIVE. 
Where a person, being i” extremis, and conscious of it,—sext for a friend 
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with whom he had often talked on the subject of a will,—and told him 
what disposition he wanted to make of his property, and then such 
friend replied that if he wanted to do anything of that kind he had 
better have some other person in the room, and thereupon the speaker 
went out and brought in another person, and in the presence of the 
sick man repeat@d the proposed disposition of the property, to which 
the latter assented: Held, to be a sufficient rogatio testium to satisfy the 
requirements of a nuncupative will. Smith v. Smith, 637. 


WILMINGTON SPECIAL COURT. 


1. Petit larceny being a felony in this State, the Special Court established 
for the City of Wilmington has no jurisdiction of it. State v. Haughton, 
491. 


2. Neither a Justice of the Peace, nor the Judge of the Special Court of the 
City of Wilmington, has jurisdiction over larceny. McLaurine Ex 
Parte, 528. 

3. The power of the Judge of the Special Court of Wilmington to issue 
writs of habeas corpus, is confined to criminal cases falling within his 
jurisdiction. bid, ; 


4. By the Constitution of the State original jurisdiction of civil actions is 
vested exclusively either in the Superior Courts or in Justices of the 
Peace ; and Justices of the Peace are required to be elected by the 
several townships ; therefore, the aet of Dec. 10th 1868, (amending the 
charter of the City of Wilmington,) so far as it gives to the Judge of 
the Special Court jurisdiction of certain penalties and fines, and the 
general powers of a Justice of the Peace, is void. Wilmington v, Davis, 


582. 
WITNESS. 


1. The Act (Rev. Code c. 107, s. 71) which renders persons of color in- 
competent as witnesses in certain cases, is repugnant to the Constitu- 
tion, and is repealed thereby. State v. Underwood, 98. 


2. One who is under sentence of death for a felony, is nevertheless com- 
petent as a witness, Ibid, 

3. To show the disposition of a witness towards the prisoner, he may be 
asked whether he had not Aeard that the prisoner had been a witness 
against him for the same offence. State v, Harston, 294, 


4. Where a witness stated, in reply to the question whether the prisoner 
had not been sworn against him,—that he had not heard him examined, 
but had heard that the prisoner was a witness, and swore against him, 
Held, Pearson, C. J. duditante, that the latter part of the answer was 
sufficiently responsive, to render it regular for the prisoner to object 
to the ruling of the Court upon its competency, without any further 
examination upon his part. Ibid, 

5. Under the Act of 1866, ch. 43, a wife was not a competent witness for her 

husband. Rice v. Keith, 319. 


720 ; INDEX. 





6. It is now otherwise, under the Code of Civil Procedure, § 341 Jbid. 

7. Where an imputation against the character of a witness is made by the 
very question which is put to him, evidence in support of that char- 
acter becomes competent. State v. Cherry, 493. 


A witness called merely to sustain or impeach ghe character of another 
witness in the cause, may himself be either impeached or sustained. 


Ibid, 


YEAR’S PROVISION. 

1. It is not the lapse of time since the death of the husband, but such lapse 
since the taking out of administration, that affects the right of the 
widow to a Year’s provision: Rogers Er Parte, 110. 

2. Therefore, where the husband died in June 1860, and administration was 
not taken out until February Term 1868; Aeld, that the widow was 
entitled to such provision under a petition filed at that term. did. 

8. If a widow who has petitioned for a Year’s allowance die after the Com- 
missioners have made the allotment and before the confirmation of 
their report by the Court, the petition abates, and cannot be revived by 
her administrator, Dunn, Ex Parte, 137. 
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During the period embraced by the Reports in ths volume, 
a change occurred in the organization of the Courts of the 
State, consequent upon the adoption of a new Constitution, by 
a vote of the people taken on the 21st, 22d and 23d days of 
April, 1868. This Constitution having been submitted to the 
Congress of the United States, was approved upon the 25th 
of June, 1868; and the adoption by the General Assembly of 
the XI Vth Amendment to the Constitution of the United States, 
mentioned in the Act of Congress as a prerequisite for certain 
purposes, took place on the 4th of July, 1868. 

Governor Holden was installed as Provisional Governor on 
the 1st, and as Governor upon the 4th of July 1868. 

By Art. IV, s. 1, of the State Constitution, “the distinction 
between actions at law, and suits in equity, and the forms of 
all such actions were abolished;” and by section 4 of the same 
Article “the judicial power of the State was vested in a Court 
for the trial of Impeachments, a Supreme Court, Superior 
Courts, Courts of Justices of the Peace, and Special Courts.” 

The latter provision abolished the Courts of Pleas and 
Quarter Sessions formerly held for the respective counties. 

The Superior Courts, which before were held by eight 
Judges (in as many Circuits,) elected by the General Assem- 
bly, and commissioned during good behavior, are now (by Art. 
IV, ss. 12 and 26) held by twelve Judges (in as many Dis- 
tricts,) elected by the People for terms of eight years, and 
divided into two classes, so that the terms of six may expire 











iv PREFACE, 


The Term of the Supreme Court which began on the 8th 
day of June 1868 and ended on the Ist day of July thereafter, 
was held by three Judges elected by the General Assembly 
and commissioned during good behavior, according to the 
former organization. The two terms that succeed it in this 
volume were held under the present Constitution, (Art. IV, 
ss. 8 & 26) and so by a Court composed of a Chief Justice and 
four Associates, elected by the People fora term of eightyears. 

The first election of Judges under these provisions occurred 
at the time of the adoption of the Constitution. 

In conformity with action upon the same subject in other 
States, it has been ordered by the Supreme Court that the 
reports of its decisions shall be known hereafter simply as— 
“North Carolina Reports.” In view of the large number of 
names by which Reports in the United States are now known, 
this change will no doubt commend itself to the public. The 
present volume, reckoning upon a condensation of Winston’s 
two volumes, will be known as volume LXIII. 
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